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The object of tins pnblication ia to bring before the Clituch, 
in an accessible form, the series of those Judgments which the 
Final Conit of Appeal from the Ecclesiaatical tribanalfl in 
England has pronounced in causes relating to doctrine and 
discipline since the Court assumed ita present constitution. 
It is well that Churchmen should know, for the practical 
guidance of th&i own conduct^ how the law under which 
they live is administered. Also, as it is the undoubted right 
of Englishmen to form an opinion- respecting the institutions 
of their country, it is well that they should be enabled to 
examine this Court and its proceedings with their own eyes. 
If there be anything fealty in the Court, let its feulte be 
remedied. But let those who desire to improve it make 
themselves quite sure that they know, in the first place, both 
what the Court is, and what it does. The knowledge generally 
poBseaaed on this subject at present is vague, and the sources 
from which accurate infonnation can be attained are little 
understood. 

The questions involved in the constitutioQ of such a Court 
are some of the most difficult with which statesmen have to 
deal Obviously the Court is invested with great dignity and 
wide-spread influence. Not only does it pronounce judgment 
in cansefl relating to the highest of all interests, but it reviews 
deciaiona given in the name and under the authority — if not 
in the actual person — of those whose dignity amongst subjects 
is second to none in the realm. When Tenison, as Arch- 
bishop of Canterbury, summoned his comprovincial Bishops 
a2 
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vi peepa(;e. 

to sit with him la judgment on one of their own order (Watson, 
Bishop of St. David'a), it was to the Court of Delegates, that 
is, the Sovereign actuig in Chancery, that the accused Bishop 
appealed, and by this Court was the case decided.^ The 
same paramount jurisdiction is now exercised by the Queen 
in Council under an Act of the last reign. According to the 
Constitution, there Ilea no further appeal from a Court so 
directly representing the Sovereign to any body in Church or 
State : not to the House of Lords as to the temporal effects 
of the Judgment; not to any of the several Convocations 
of flie Church. Indeed, the Judges, who in Whiston's case 
were of opinion that the Convocation of Canterbury might 
be a Court for trying heresy, conceded this on the distinct 
understanding that an appeal would lie from Convocation to 
the King.* The only way in which, in former times, decisions 
of the Court of Appeal could constitationally be set aside 
was through the Sovereign, by the advice of the Lord Chan- 
cellor, issuing a Commission of Jteview ; ^ and, since the last 
changes in the Court, this has become impossible. Proposals, 
then, as to the remodelling of this Court raise questions of the 
gravest moment, if we look only to the importance of its 
functions. 

Now such B Court may have assumed its distinctive form in 
virtue of the original contract according to which the rela- 
tions of Church and State were settled, either in their first 
union or after some momentous political or ecclesiastical 
revolution : or it may have grown to its existing development 
in the course of years through changes sanctioned by the 
distinct legislation or the acquiescence of the two contracting 
bodies. 

The opinion is widely spread, that, when the power of the 
Crown as exercised through the Court of Del^ates was trans- 
ferred, first to the Privy Council in 1832, and, secondly, to the 
Judicial Committee of that body in 1833, amid the variety of 
causes, testamentary and the like, coming before that Court, 

' Cf. Appendix, p. SS7, and alw> vide Burnet, 0. T. roL iv. p. 491, 
' Cr. Appendii, p. S23. 

' Yidt SpecU] Keport of CommiaBionBrs on EcclewMtical Courts. 1831, 
r>tge a. Also the Historical Introduction to tbis woA, p. M. 
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these vas no thoiight of causes ecclesiastical in tihe higher and 
most restricted sens^ or, es it is more proper to call them, causes 
^iritnaL On the other hand, it must be aUoired to be strange 
if such causes were overlooked in the Act of 1833, seeing 
that both that Act and the previous Act of 1832, which it 
amended, were founded on two reports of a Commission, 
on which Archbishop Howley and Bishop Blomfield, with 
other Bishops, sat, and that the Utter of these two reports, 
presented in Febniaiy, 1832, devotes five folio pages to a 
minute consideration of the mode of dealing with the ofTeoces 
of the cleigf, and specifies "advancing doctrines not coa- 
formable to the Artioles of the Church " amongst such 
ofTesces ;' whOe wiUi regard to the modification of the Judicial 
Committee of the Privy Council as the Court of Appeal, 
which took place in 1840, this was effected by that Church 
Diflc ijline Act which, &om first to last, deals with spiritual 
causes and none other. 

Btif,' m truth, if in its constitution such a Court con- \ 
travenes no great principle, religious, ecclesiastical, or political, ) 
and if it does its work well, men now-a-days will not be / 
more scrupulous in searching into its origin and growth [ 
than they are in tracing out the antiquarian questions con- 
nected, with other Courts of justice; while on the other 1 
hand, if any Court in Church or State works ill, no care I f\ 
in its original formation, nor well-adjusted symmetry of / / 
theoretical adherence to great principles, will save it &om | ( 
rough criticism and reform, if not abolition. Probably this 
Court, like others in the Church or realm, will practically be 
praised oi blamed according to the way in which it discharges 
its high functions, and the good or evil which results from its 
judicial action. Hence the propriety of a calm review of what 
it has actually done. 

It is, however, granted that, besides the inquiry into its 
nsefulness, oi the reverse, t^^'\ hy P"Mi<;f' TMnlfa, there 
must be other intricate potnts connected with the consti- 
tntioa of such a Court which ought not to be overlooked by 

* Vidt u above, Beporta of CorarausionerB on Ecclesiaatical Courts, reprinted, 
18W. CoiDpare p. 18 with pp. tS to SI. 
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Viii PREFAC*. 

those who entertain any project for altering it. Some of these 
it is now proposed to notice in this short preface. 

At the time of the Beformation the dif&culties which most 
always beset the constitution of a Court of Final Appeal for 
causes ecclesiafltical in a naticinal established Chutch, were, 
no doubt, keenly felt, and they recur in Uieir full force wheo- 
soevet men turn their minds to the question whether they 
ought to seek any changes in such a Coml 

On the questions which thus naturally arise, conflicting 
opinions have of late yeais been expressed by persons of very 
high authority lH)th in Chuich and State, Of course this 
work does not aspire to settle these questions ; but it seeks 
to supply information indispensable for their settlement I 
do not wish in this preface to conceal in what direction my 
own feelings and conclusions tend in reference to these ques- 
tions ; but still I desire, as far as possible, to reserve my final 
opinion, in order that, if any definite proposal for the alteration 
of the Court be brought before the Legislature, T may be able 
to examine it on its own merits, impartially and unpledged. 
I have, however, thought it very important, that, in indicating 
the following points as entering necessarily into any complete 
discussion of the questions at issue, I should give e^ecial 
prominence, under each head, to that view which would 
appear to have been least considered in recent publications, 
and which is certainly entertained by a large body of attached 
members of the Church. 

L The idea of a national Church, remaining indeed still a 
member of the great Catholic Chureh of Christ in virtue of its 
adherence to the one Faith, but still independently managing 
its own affairs, and deciding within itself all its own cases 
of discipline, had been well-n%h lost in times of Papal en- 
croachment. The problem which the English Reformers had 
to solve was, how to break away from the dominion of a 
foreign tyranny and assert independence for Engli^ Chnroh- 
men, while they still maintained a firm bond of internal 
unity both in ecclesiastical legislation and in ecclesiastical 
judicature. There was danger lest, when Uie forced and 
unnatural chain fotged by Some was shivered, the Church 
might resolve itself into its primitive elements, and all out- 
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ward onity be lost — lest each Diocese, if not each congi^a- 
tion, or insignificant aggregate of congregations, migltt set up 
a claim to make its own laws and try its own causes. Happily 
tlie English Church in ita ancient constitution was not left 
thus disunited. Besides its anciently lecc^nised legitimate 
snboidination, in many important matters, to the one Chief 
of the State, it had two great Archiepiscopal centres round 
which its seTeral Dioceses might revolve. If- the power of 
the Western Patriarch was renounced to save the Church 
from his usurpations, and from the fatal errors in doctrine 
and practice which his usurped power fostered, English 
Christiana could still rally round the King and their Metro- 
politans. 

It has been maintained, that as each Archbishop could, 
under certain restrictions, summon a Convocation of Ms own 
Province for legislation, so the experiment was tried for 
one year of allowing each to hold in his Provincial Court 
an irresponsible power of judicature without farther appeal* 
But, if this expedient would have avoided the utter disunion 
which would have followed &om acknowledging the indepen- 
dence of separate Dioceses, it still would not have secured 
union in the national Church as a whoK There were two 
Archbishops in England, each with his own Province inde- 
pendent of his brother Metropolitan. In Ireland there were 
four Archbishops. The Archbishop of Canterbury is not 
Patriarch over the others. We may judge to what confusion 
this expedient would have led as a precedent in the Church 
generally, if we suppose it applied to other countries, where 
there are many Archbishops. In France there are at present 
eighteea Obviously the national unity could not be guarded 
by leaving each Archbishop irresponsible ; hence it is scarcely 
probable that this arrangement was ever tried, even as a tem- 
porary expedient for one year,' During that one year appeals 
to Home were not forbidden except in matrimonial and testa- 
mentary causes, and questions of tithes, and the like : that 
is, spiritual causes wotUd not be finally decided in the Arch- 
bisbops' Courts. Now those who feel these difficulties insist 

> 2t Henty VIII. c. 12. * See below, Introd. p. xxxvii. xsxrili. 
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that the national settlement dates ^m the Act of the follow- 
ing year,^ when appeals to Itoine in spiritual causes were first 
forbidden, and the rule of appeal to the King from all the 
Archbishops' Coorta, the principle of which has ever since 
been maintained, was finally settled. 

The problem for the Eeformers was, how to secure national 
Church unity. With the wider union of the .various national 
Churches in -the universal Church, they were not for the 
present occapied. Benouncii^ the Pope's authority, they 
looked for the outward manifestation of that wider unity to 
the representation of various national Churches in general 
Councils gathered together according to ancient precedent, not 
without the will of civil rulers. And it is contended, if each 
national Church, conaisting perhaps of several ecclesiastical 
Provinces, was to be bound together in one outward con- 
stitution, this union could not be cemented without a 
national Head of some kind. The Bcformers knew that 
Metropolitans had become centres for uniting Bishops, 
and Patriarchs for uniting Metropolitans, not through any 
institution of Christ, but by the exigencies of the Christian 
community in past times ; and they turned now not unna- 
turally to the civQ ruler of the nation, as aSbrdiug a ready 
means whereby the several Dioceses and Provinces in a 
Christian re^m could be welded into one outward body. 

At first, there was a tendency in our Reformers to 
overlook the distinction between the sacred functions of 
the clergy and the duties of the civil magistrate : both 
were acknowledged to derive their authority from the same 
source, and there might be a misconception as if they 
derived this authority in the same way. But this mis- 
understanding, against which a protest was afterwards 
recorded in the thirty-seventh of the XXXIX Aiticles, 
produced no lasting practical eviL A marked line was soon 
recognised, now aa of old, as separating clerical functions, 
and all that purely spiritual authority which Theologians 
comprehend under " the power of the keys," from temporal 
dominion. 

The Sovereign had always in England been endeavouring 

" 26 Henry Vlll. c. 19. 
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to make good his right to role all hia own subjects inde- 
pendently of the Fope. It was asserted to be part of the 
ancient constitution of the reabn, that the Sovereign, while he 
prevented any undue ejitraneoua interferencg by foreigners 
with the independent rights of bis subjects, should himself 
wield a guiding and contioUing powra over all his subjects' 
chums to exeiciae either legislative or judicial functions within 
his dominiona ; and the Keformation, it is uiged, took its stand 
on this anciently acknowledged principle. Hooker^ certainly 
held that there was nothing in the consent of theCihurch at the 
Beformation to this arrangement inconsistent with strict eccle- 
siastical principles. By the union of Church and State, the 
Court8 of tiie Church had been constituted Courts of the Kealm, 
and their decisions were recognised as carrying with them cer^ 
tain (»vil as well as spiritual consequences ; and the State, in 
retozn for this privil^e, claimed the right on the part of the 

t In dafeuding the Royal Supremacy agafmt the Utwka of tlis PuiitBiu, be 

"Noir bcsidea Uiem which are aathorued to jadge in several temtoiieB, 
there is reqaired a nniTersal power -which Teach«th overall, importing supreme 
authority of goveminaQt over all contU, all judges, all cansea ; the operation 
of irhidk poner if as veil to itrongthen, maintain, and aphold particular 
Jnriadictioas, which haply might else bo of small effect; as also to remedy 
that which they are not able to help, and t« redress that wbereiu they at any 
tim£ do otherwise than they ought to do. This power, being eometime in tha 
Bishop of Some, wbo, by ainister practices, had drawn it into his hands, wee, 
for jost considerations, by public consent onuexed unto the King's royal seat 
and Clown."— EccL Pol. lib. viii. p. 642 of the Oxford Ed. of 1836. 

Haring raterred to the proposal of hia adversaries to transfer thie power to 
their Synods, he goes OD thus : — 

"In which case our laws have provided, that if the king's eupereminent 
anthority and power shall servs : as namely, when the whole ecclesissticsl state, 
or the principal persons therein, do need nsitation and reformatioD ; when, in 
any ptft of the Church, errors, schisms, heresies, abuses, offences, contempts, 
enormities are grown, which men in their several jurisdicUons either do not 
or cannot help : whatsoever any spiritual authority and power (such ss legates 
from llie see of Boms did sometimes exercise) hath done, or might heretofore 
have done, for the remedies of those evils in lawful kort (that is to say, with- 
out the violation of the laws of God or nature in the deed done) as much in 
every degree our laws have fnlly granted that the king for ever may do, not 
only by setling ecclesiaatical synods on work, tbat the thiug may be their act^ 
and the king their motioner imto it, but by commissioners, few or many, who 
having the king's letters-patent, may, in the virtue thereof, eiecute the 
premises as agents in the right not of their own peculiar and ordinary but 
of his enpereminent power." — Ibui. 
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I Civil Ruler to bear appeals from Spiritual Courts. Diackiming 
> for the supreme civil ruler any other prerogative in the Church 
than had been given always to all godly princes in Holy Scrip- 
ture by God himself, the Eeformers distinctly contended — and 
this had been forgotten in hsA times — 'that it vbs the King's 
duty to rule all estates and degrees committed to his charge 
by Giod, whether they be ecclesiastical or temporaL And, it 
is uiged, when this principle was unreservedly acknowledged, 
the right of an appeal of some sort to the supreme civil ruler 
from every ecclesiastical as well as temporal court in the fieatm, 
must have followed as a corollary. 

To sum up then, the Courts of the Archbishops were not 
allowed sji irresponsible power. It is contended, that when 
the supervision of the Pope was repudiated, it was felt that if 
the Archbishops were permitted to exercise such power, there 
would be not only, as formerly in Roman Catholic times, one, 
but several distinct examples of an imperiwm in imperio in 
the nation. The Church was in intimate alliance with the 
State, and the State claimed, as a part of this alliance, that, 
as provincial Synods for legislation were to be restridned 
by a veto in the civil ruler, so there was to be no eccle- 
siastical tribunal whose judicial decisions, in which temporal 
and spiritual interests were necessarily blended, should not 
be subject to his review. Parties (^grieved in Archbishops' 
Courts were thus admitted to appeal to the King in Chancery. 
And these appeals were secured, not for the sake of maintain- 
ing the dignity of the civil ruler only: the Church, it is 
urged, in its purely ecclesiastical character, also received a 
benefit, by the maintenance of National Church Union, and 
one great evil which the Reformation threatened was averted. 
As the restraining power of the Crown prevented provincial 
Synods from introducing into the national Church the con- 
fusion of an independent and varying legislation, so the 
appeal to the King in Chanceiy established a national centre 
in matters relating to ecclesiastical jurisdiction. The Church 
and nation deliberately acquiesced in this mode of surmount- 
ing one great difficulty, and securing a unity of action in 
matters ecclesiastical, in judicature as well as in legislation. 
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through the Tfirioas Dioceses and Provinces of the one 
national Cbnrch. 

IL At all times of great organic change, like the Kdbrma- 
tioD'Age, it is dif&cult to preserve the distinctive features of 
the several elements of the Ecclesiaatical Commonwealth, and 
to keep their respective functions properly separate. In times 
of revolution in tbe civil Government there is danger lest 
the l^islative and judicial functions of the State come to be 
confased : and it is so also in tha Chtirch. It is one of the 
worst symptoms of a liadly ordered State, when popular 
assemblies usurp the functions of Courts of Judicatura la 
the worst tyranny tbe one tyrant king, in his own person, 
both makes laws and administers them, and thus his legisla- 
tive, executive and judicial functions come to be confused^ 
laws are made, not on general principles, but to meet specific 
cases, and causes are adjudged, not according to what fixed 
laws enact, but to satisfy some immediate impulse of pas- 
sion. The same evils disgrace the tyrant democracy. In 
well-ordered States the power of both making laws and 
administeriDg them, is never vested in the same person or 
body corporate. Kow the English Eeformers were cautious 
to preserve in the Church this marked separation of l^isla- 
tive and judicial functions. They might have acted like the 
Scottish Presbyterians, who make their Presbyteries and 
General AssemUies Courts of Judicature. If diocesan Synods 
were not abolished in the Eeformed English Church, and pro- 
vincial Synods were clearly rec<^iii8ed, it might have seemed 
a not unnatural course to refer disputed cases of breach of 
discipline or unsoundness of doctrine to these assemblies, 
either in the first instance, or as Courts of Appeal Perhaps 
th<»e who complain of the tardiness of our present system in 
bringing offenders to punishment would have found in such 
assemblies greater rapidity of process, and surer condemna- 
tion of the guilty ; but the farsighted men who, under pro- 
Tidential guidance, directed such matters for the Church of 
England at this crisis, thought that such was not the way to 
maintain the nuyesty of justice, and they preferred to stand 
in the old paths, and to draw a marked line between Church 
legislature and Church judicature. This then was their 
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mode of solving another difficulty. They maintained the 
old Ilishops' Coarts with graduated appeals, not to any 
meeting of the Church in Synod, bat first to the Courts 
of the several Archbishops^ and lastly to the Sovereign, 
acting throngh a Court appointed by him for the purpose. 

III. There was danger, as the Reformation advanced, and 
Frot^tant ideas of the clerical office prevailed, that caoscs 
ecclesiastical might come to be decided by men unacquainted 
with the study of the law, and not trained in those calm habits 
of practical judicial investigation which are the gloiy of our 
English Courts of Justice. In old times, many great lawyers 
were ecclesiastics. It was one natural consequence of the 
full development of the Reformation to confine men in Holy 
Orders far more than formerly to their sacred functions. If, 
then, the various Courts for the trial of causes ecclesiastical 
were to be presided over by clergymen, one result of the 
Reformation would have been to subject the trials in these 
Courts to Judges who would be considered incompetent as 
compared with the Ju^ea of the Civil Courts. But this 
evil, in the course of time, has been avoided, through the 
machinery preserved at the Reformation. Both iu the Dioce- 
san and in the Provincial Courts, the Bishops or Archbishops 
act through their Chaacellotp . and care was taken to secure ' 
that "the Chancellor administering ecclesiastical law, in the 
name and by the authority of an ecclesiastic, may be a 
layman. 

The system facilitates the presence, and usually the preai- 
dency, of competent lawyers in all these Courts. Even if the 
Bishop or Archbishop he called in rare cases to preside in 
the Court in person, he has every opportunity for securing 
the assistance of a learned l^al assessor. It is felt that it 
would be rash in a Bishop to act as Jndge without such 
aid. As the Jaw stands now, the assistance of clergymen 
is not excluded in certain stages, while a cause mounts 
up from its first beginning to its Anal appeal ; but the real 
Judgment, in whatever name delivered, is usually pronounced 
by professional Juices, leamed in the study and trained to 
the practice of the law. Consistently with this custom it is 

' C£ SUtutc 37 Hen. VIII. c 17. 
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urged that, with our English views of the clerical office, & 
Supreme Couit of Appeal would scarcely he held to he a 
satisfactory trihTinal, if the majority of the Judges were in 
Holy Orders. 

An opinion prevails, that, in the statute conatitutii^ the 
Conrt of Del^ates, a proviso was Introdaced that, when any 
cause touching the law divine or spiritual learning happened 
to come in question, then it waa to be declared and inter- 
preted hy that part of the body politic called the Spiritnality. 
But it is urged in answer, that there is no such clause in this 
statute.* The error seems to have arisen from a strained appli- 
cation of the preamble of the statute of the previous year,' 
In that preamble mention is made of the spirituality and tem- 
porality of the Church and E«alm of England as indepen- 
dent, each in its own province, of the encroachments o£ the 
See of Rome ; hut, at the same time, both are declared in this 
very preamble to be subjected to one siipreme head and king, 
having the dignity and Koyal estate of the Imperial Crown 
of this Itealm of England. The following facts, also, are in- 
aisted on as worthy to be noted : — 1. In the second of these 
statutes a Commission is authorized to revise the Canons of 
the Church, consisting of sixteen laymen united with sixteen 
clergymen — 2. In the High Commissiou Courii there was a 
mixture of some laymen with the ecclesiastics — 3. An Act 'was 
soon passed, as before stated, sanctioning the appointment of 
laymen to be Judges in Ecclesiastical Courts — 4. The records 
of existing Commissions for Ecclesiastical Appeals, under 25 
Henry YIII. c. Id, so far back as we can go, almost invariably 
exhibit the names of Lay, united with the Clerical Judges.' 
It is urged that it is difBcnlt to understand how these facta 
are consiateot with the view, that it ever was the constitu- 
tional practice, since the Reformation, to leave matters of 
spiritual discipline to be finally determined solely by Clerical 
Judges. The way in which what appears to be Bishop 
Gibson'a misapprehension of the facts has encouraged this 
opinion will be stated in the Introduction to this work, where 
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XVI PREPACK. 

information, hitherto not made puUic, ia given respectiiig tha 
persona who have aerred on the Court of Btil^atea.' Hence 
it is contended that die constitution of oui Befonned Church 
sanctions and advises the appointoneut of Lay Judges to 
decide Ecclesisatical caoses in coqjtmctioa with Ecclesiastics, 
and many hold that it would be very d&ngeiona for the 
Church to dispense with this aid of laymen. 

rv. But if the due admiuistnttioti of justice requires the 
presence of trained lawyers on the judgment-seat, it is felt, 
on the other hand, that, in prosecutions both for violation of 
iliscipline and for unsound doctriue, matters must continually 
arise for discussion in which the a^utest lawyer must feel 
himself unable to decide, unless he has the assistance of a 
professional theoli^^n : hence it has ever been the custom, 
in the great appeals of such causes, to unite ecclesiastics with 
lawyers on the Judgment-seat, and the Church Discipline 
Act has converted this custom into a positive enactment. If 
lawyers ought to decide, they ought not to decide finally 
without the help of clergymen ; aud it has been thought that 
in no way can this help be so effectually secured as by the 
actual presence of some clergymen throughout the trial, that 
they may suggest what occurs to them on each point as it ia 
raised, and give their assistance in the fiuming and final 
settlement of the judgment. 

V. If this union of the strictly legal and the clerical 
element is granted to be required, it would be a very grave 
change to seek such imion by aubmitting the case, as has 
been sometimes proposed, in two distinct aspects, to two 
distinct Courts — the Judges hearing the case as lawyers, and 
referring points in it to some other tribunal of divines. Such 
an arrangement, it is feared, would have many practical in- 
conveniences. When a man is tried for contravening the 
Articles and formularies he is accused of. violating certain 
plainly written laws. Are the Judges who try him, it is 
I asked, not to use their own discretion in pronouncing whether 

no he has violated these laws t Are they to refer to some 
other body to say what the written laws mean ? Is this 
other body then, to make what ia equivalent to new laws for 

I Cr, Hist Introd. n"' =tl"ii sqq. 
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the particular case, or is it Bimply to direct the attention of 
the Judges to passages in the old written law, which they 
had before them when they made the reference? If the 
former, it is said, they am constituted a perpetual Conrt of 
legislation, a sort of General Council in commission, to make 
new laws according to the CJhurch'a emergencies. If the latter, 
their ofBce is useless, and they cannot give tlie assistance which 
legal Judges chiefly require, viz. advice on each point as 
it casually arises in the sifting of the case, and guidance 
to the attainment of theological accuracy in the terms in 
which they clothe their Judgment. It is fully granted that 
competent theological learning is necessary to aid lawyers in 
the right application of ecclesiastical laws ; hut must not such 
learning, if it is to be of use, be found in the Court itself 
which pronounces judgment, not in some other anomalous 
body to which the Supreme Coort makes some undefined re- 
ference i 

If the Judgment be drawn up by a Court of mixed con- ' 
stitution, partly Lay and partly Clerical, and be not the work 
of the one presiding Judge alone, but, as is the case in all 
important causes ■&! present, be carefully weighed and cor- 
rected, both in expression and in substance, by the whole , 
Court, BO that even those Judges or assessors who are dis- ! 
sentient from the conclusion have full opportunity of mould- i 
ing the general tenor of the document, does not this arrange- l 
ment afford the best seciuity for such a union of l^al '. 
authority with theological learning as the proper treaboent of i 
these causes requires ? 

Moreover, the following difficulties occur. Were a real 
separate clerical tribunal of reference called into existence, 
M'ould it hear counsel and the arguments of learned theologians, 
before it gave its rescripts, equivalent to new laws, in each 
emergency? K so, how long would each case last, and 
what would be the limit of expense for this new cumbrous 
machinery? 

Again, who is to secure that either the State or the 
Church would receive these new laws, when a clerical com- 
mittee had embodied them ? The annals of the Star Chamber 
suggest what consideration Laud and his followers would have 
6 
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had fop the opiniona of either of those two great parties, 
which even laud's most zealous admirers must admit have, 
from the Eevolution downwards, borne their full share in 
Bustaining, the one the theological literature, the other the 
spiritual life of England. The example of the Westminster 
Divines is not more encour^ng. Suppose, on the otherh&nd, 
that the Bishops of the dominant party is the Revolution 
period had been asked to pronounce their judgment as to the 
opinions which Laud had patronized fifty years before ; or 
suppose a committee of those whose stagnation of spiritual life 
and imwise intolerance of all zeal caused the Wcsleyan separa- 
tion, called to say whether the doctrines and practices of the 
party since commonly called Evangelical, were or were not 
consistent with the general principles of the Church of 
England, what in either case would have been the result t We 
live, indeed, in more tolerant times ; hnt still who that knows 
anything of the history of Churches can doubt that there must 
always be danger lest a dominant theological party may be 
ready, conscientiously enough, to think and to pronounce, that 
opinions strongly opposed to its own are inconsistent witli 
the general spirit of the Church ? Par off be the day when 
the calmly expressed and wisely guarded statements of the 
Church's written law, sanctioned by the assent of centuries, 
can be superseded by the rescripts of any committee. 

Many good Churchmen are of opinion that it would be a l>ad 
thing if the Church's Provincial Convocations were allowed, 
even after the calmest and fullest delibemtion, to add any 
further minuteness of statement to the doctrines set forth in 
the Creeds and Articles, on the reception of which the great 
compact between Church and State is baaed. But the most 
sanguine believer in synods may well feel alarm at the thouj^bt 
of their functions being delegated to a small body of Bishops 
summoned to give their verdict on the vague issue, what, on 
such and such subjects, are the general tenets of the Church. 
Who shall predict how many new dogmas might not in ten 
years be propounded by such a body, under the notion 
of their having been always believed as unexpressed inter- 
pretations of the explicit statements of the Church's for- 
mularies? What has forced the idolatrous doctrine of the 
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Immaculate Cgnception on Boman Catholics but thia veiy 
pover, conceded to a dominant Ultramontane section, of de- 
claring that the Church has always held implicitly what it 
bad never before distinctly promulgated? Much as I regret 
to differ in this matter &om authorities for which I feel the 
deepest respect, I confess that, as I am at present advised, of 
all proposed modes of altering our existing Ecclesiastical 
Courts of Jostice, this seems to me to involve the gravest 
consequences, for I cannot as yet see any solution of the 
difficulties here suggested. I fear that one great danger 
which the Eefonnatiou settlement, when duly developed in 
the cotu-se of our Church's history, has averted, wonld recur. 
It woold be hazardous to allow small bodies of either eccle< i 
siastics, or of laymen, in default of precedents for the causes I 
tried by them, virtually to impose fresh articles of faith on \ 
men who had received Holy Orders without any thought of 1 
such doctrines,, and thus continually to be modifying the 1 
meaning of these written documents, on the acceptance of i 
which the alliance between Church and State depends. j 

"Whatever views are taken of the above-mentioned, and 
other similar questions, it is very important to remember that / 
there is a large body of Churchmen who consider the Eoyal I 
Supremacy as a great blessing providentially guaranteed to i 
the Church of England at the Beformation, and who are j 
therefore very jealous of any projects whereby it may be | 
either directly or indirectly weakened. Of course there is 
no reason why wisely-considered changes may not now, as 
in former times, be made in the machinery through which the 
influence of this Eoyal Supremacy works. Circumstances 
might arise when the whole existing compact between Church 
and State might require to be revised. But wise men in un- 
settled times are cautious as to oi^nic changes. At this 
time, as was the case in the agitation after the Gorham de- 
cision, many zealous persons desire to rid themselves of 
a Judgmeut adverse to their own peculiar views. Biit 
certainly no wise statesman nor really loyal Churchman will 
ever enter on such changes to allay an excitement which 
matttier consideration may show to be unreasonablei If great 
changes are required, they must be undertaken very cautiously, 
b2 
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pondered carefully, and at last carried into effect with a 
wise regard at once to ancient precedents and the fresh emer- 
gencies of varying times ; and ever with mature reflection on 
all the difficulties with which reformation has to grapple. 
The Church of England is the great defence of pure Chris- 
tianity. To it is committed the moat important post in the 
whole world, in maintaining Uie ancient faith and yet meeting 
the ever-Tarying wants of man's growing intelligence. Let us 
trust that whatever changes are introduced into its polity, 
nothing may ever he done to make it more dependent on the 
temporary agitations of theoI<^cal patties, to shake its firm 
hold on the great hody of the religious and intelligent people 
of this nation, or to impede its power of serving Christ effec- 
tually hy making it less really national than, hy God's bless- 
ing, it is at this moment. 

A. C. LONDON. 
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ADVERTISEMENT. 



The Eeports of Cases, which form the chief part of this 
volume, have been prepared for the use of the public, and 
especially of the Clergy, rather than for that of the legal pro- 
fession. The materials trom which they have been compiled 
are more or less accessible to lawyers, in the authorized 
reports, and other published documents ; and the copious 
citation of authorities, so essential to a book of reference for 
the learned, would be inconsistent with the ' purpose and 
limits of the present work. ■ The Editors venture to hope, 
however, that a collection of the Judgments of the Privy 
Council upon Causes of Doctrine and Discipline, in a concise 
and convenient form, may not be without its value even to 
this class of readers, while they confidently believe that it 
will meet a more general demand for infonnation as to the 
Court and its judicial action, which has often been felt and 
expressed. They have, therefore, prefixed to each decision a 
tolerably full account of the proceedings which led to it, and 
have added short notes, where they might serve to render the 
case more intelligible to a person unversed in ecclesiastical 
lav. 

In this task they have received most kind and efficient 
assistance, especially &om Mr. R F. Moore, Seporter to the 
Jadicial Committee of the Privy Council, who has waived his 
own copyright, and placed the contents of his admirable 
Seports at the disposal of the Editors. 
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mm ADTEBTISSMEHT. 

The Introdnctioa is an attempt to present an historical 
sketch of the Appellate Jurisdiction in the En^h Choich, 
and of the modes in which the Sovereign Power of tiie 
Bealm has exercised its functions at different tunes as the 
ultimate tes(^ in .Ecclesiastical causes. 

The facts which axe necessary for the formatioa of a proper 
judgment upon the questions relating to the Court of Appeal 
are mostly to be found in Acts of Parliament and other public 
instruments ; it has therefore seemed best in most cases to 
embody ttese in the text, with the addition of sucli expla- 
natory remarks and quotations as are necessaiy to connect 
them and exhibit their meaning. 

The writer of the Intxodnctory Essay has agdn to record 
his obligations to Mr. R F. Moore, who has furnished him 
with valuable information on the Practice of the Judicial 
Committee of the Privy Council, and on that of the Court of 
Delegates. He is also deeply indebted to Mr. A. J. Stephens, 
Q.C., who at great personal inconvenience has given him the 
benefit of his advice on many points of difBculty ; and to Mr. 
H. C. Eothery, the Begistiar of the Court of Admiralty and of 
the Privy Council as a Court of Appeal in Ecdesiastical 
cases, who has afforded every &cility for the neceesary 
researches into the records of the Court of Bel^ates, which 
are in Ids charge. 
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The Judicial Committee of the Privy Council is popularly 
kaown as the Court of Final Appeal iu Ecclesiastical Causes. 
It would be more correct to speak of it as the Court of Final 
Appeal from Ecclesiastical Courts in England. From the 
Ecclesiastical Courts of Ireland there is no appeal to the 
Sovereign in Council, but only to the Sovereign in Chancery : 
and that jurisdiction is still exercised, in a manner hereafter 
to be explauiecl, through the ancient " Court of Delegates," 
Even in England the Privy Council is not the only Court 
before which Ecclesiastical caiises may be brought on appeal 
In certain circumstances, the proper mode of proceeding, even 
in matters involving grave questions of the doctrine of the 
Church, is by an action in a Court of Common Law, from 
which an appeal would lie to the Honse of Lords, 

Nor is the constitution of the Judicial Committee itoelf the 
same in all Ecclesiastical appeals, for the Legislature has in- 
troduced an important distinction between those which arise 
under a particiilux Act* regulating the proceedings for the 

I B7 the Chnrch DiBciplina Act of 1S4D {S £ 4 Tict. c. 86) oil prelates of 
the United Church, who ue or may be Privy Couucillora, are members of the 
Jndicinl Committee for sppeala arising under that Act, Boah as the coses of 
Archdeacon Deniaon and Mr. Heath, and those of Dr. WiUiams and Hr. 
Wilsoiu Oa the other hand, in the cases of Oorham v. the Bishop of Exeter, 
and LiddeU v, Westertou, there was no Ecclesiastical member of the Privy 
Cooncil. 

The Queen, however, in each of these cases exercised the ri^t given 1^ 
3 ft 4 WilL lY. c 41. s. 6, of snmmoniug other Privy Cotudllors to att«ni^ 
by reqneeldng the attendance of the Fi^t«a who were Privy Coniicillora at 
the meetinip itf tha Cononittee. 
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" coirectioii of clerks," and those which involve issues of a 
different nature.' 

With these qualifications, however, the Judicial Committee 
may properly be considered the highest Court o£ Appeal in 
matters of doctrine and clerical discipline ; and before it, in 
one or other of its two phases, ell the most important causes 
have been tried during the thirty-two years since its institu- 
tion. 

That Courts which now represents the Eoyal Supremacy in 
its Judicial character, owes its origin to the Statutes 2 & 3 
Will IV. c. 92, 3 & 4 Will. IV. c. 41, and 3 & 4 Vict c. 86. 
The first of these Statutes vested the appellate jurisdiction in 
the Sovereign in Council, the second constituted the Judicial 

• It is eUted by Mr. A. J. Stephana, Q.C. (Correspondeiioe with the Arch- 
bishop of Armagh, ISfifi, pp. 22, 49—63,) that " There are, in tho United 
Church of England and Ireland, lour Final Courts of Appeal — 

' ' (1) The Judicial Committee, with tho ArchbishapB of Canterbury and 
York and the Bishop of London as Hembere, tor hearing appeals under 
tlie Chorch Discipline Act 

" (2) The Judicial Committee, without any Bishop or Ecdeaiastic, for 
hearing appeals on duplex ^aerela. 

" (8) Tiie House of Lords, ou appeals, in qaare itaptdit, from the 
Common Law Courta of England anil Ireland. 

" (4) The Court of Delegates for appeals from the Courts of the Arch- 
bishops in Ireland. 

" Any given question of doctrine may, under certain circumstances, be 
brought before any of these Courts." 
We may illustrate these foar modes of appeal in the following manner : 
The case of Mr. Qorham, vho by a proceeding termed dupltx quertla in the 
Court of Arches, demanded institution, which had been refused bj the 
Bishop of Exeter, was not a case under the Church Discipline Act. It went, 
theiefore, on appeal before the Judicial Committee of the Privy ConncQ, not 
including the Bishops.' At the same tinte an action on qyart impedit 
was commenced by the Crown as patron iu the Court of Queen's Bench. Had 
this action been pursued, the appanl would hare lain to the House of Lords. 
Hod a similar case occuiTed in Ireland, the appeal in the duplex querela 
would have gone to the Court of Delegates. And, had Hr. Gotham after 
institution been accused of false doctrine, die proceedings would have been 
under the Church Discipline Act, and the appeal would have been to the 
Judicial Committee of the Privy Council, including the bishops. 

An attempt was made in the Church Discipline Bill, introduced by the 
Lord Chancellor (Lord Cranworth) in 1SG6, to create an uniform syatcra of 
appeals. It provided (§ 14) that in case of proceedings by quare impedit, 
mandamus, or prohibition, which should raise questions of Doctrine, Worship, 
OT Discipline, the matter should be referred to the Court of the Archbishop, 
whence the appeal should lie to the Queen in ConnciL The Bill applied to 
Ireland as well as England. 



.V Google 



OWQIH OF PHE8ENT COURT. XXT 

Committee, the last provided that all Bishops of the United 
Church who might be Privy CouncillorB shotild he Memhers 
of the Judicial Committee, for the parpoae of hearing Appeals 
to be brought under that Act. 

The appellate jurisdiction which by the first of these Acts 
is vested in the Sovereign in Council, was, before the passing 
ot that Act, in the year 1832, vested in the Sovereign in 
Chanceiy, and was exercised by the so-called High Court of 
Del^ates, which was in reality a special commiasion appointed 
on each occasion under the Great Seal. 

This mode of appeal was introduced by the Statute 25 
Henry VIII. c 19, which transferred to the King the 
supreme jurisdiction in all causes which it had before been 
the custom to carry to the See of Eome. An historical survey 
of the subject, therefore, must begin with the times before the 
Beformation.^ 



The supremacy vindicated for the King by the Acts of 
Henry the 8th did not purport to be, nor was it' in fact, 
a new power. It had been asserted in the most ancient 
times, and there are records of its practical exercise ; so that 
it may justly be regarded as the revival of the ancient pre- 
rogative of the Crown. 

The original relation of the English Crown to the See of 
Rome was singularly independent, and the concessions made 

1 For th« BHk« of cleanieiw, the following diruion has been adopted: — 

1. The fucli relatiiig to the conflict of JuritdictioD before the Reformatiim. 

2. The Preamble of the Act of Appeals, 2i Hen. VIH. c. 12, and the 
policy in Chnrcli mattcre of which it forms a part. 

3. The Pioviaione of the Act of Appeals. 

i. The ProTisioas of the SUtnte 25 Hen. VIII. c 18. 
6. The state of the highest Eccleeiaaticiil Jurisdiction irom Hen. Vlll. to 
the Keatoration of Charles II, 

6. The Conrt of Delegates. 

7. The Commisaion on EccIesiMticiLl Conrta of 1S30. 

8' The Acta of 1 S32 and 1683, and the Church Discipline Act of 1840. 

9. The mode of proceeding in the Judicial Comiuittee. 

* Coke, apeaking of the Acts of Henry VIII. e&ji, " And therefore all 
EccIeeiMtical jaiiediction, though naurped, was now re&tored to the Crown." 
See Comjna' Digest "Prerogative." (D. 11 & 13.) Blackstone speaks of this 
Act as "declaratory of the ancient law." (B. iii. c. 6.) 
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to the Chnich under William the Conqueror himself, and 
some of hia more pliable successors, were contrary to the 
spirit of OUT ancient Common Law. 

" In the early ages," says Mr. A. J, Stephens,' "both Saxon 
and Norman, all ecclesiastical affairs of chief importance wea« 
decided by the Crown, acting with the advice of the highest 
ecclesiastical and civil personages of the realm. The charter 
of William the Conqueror, which separated the Court of the 
Bishop from the Court of the Hundred, previously held together 
as one court, was made by the King ' Communi concilio et 
concilio archiepiscoporum et episcoponun et abbatum et 
omnium priucipum regni met' And this great council re- 
mained the same, although the subordinate lay and ecclesi- 
astical junsdictions were separated.* 

" The case of the Biahop of Chichester and Battle Abbey, 
A.D. 1157, affords an instance of an appeal to this tribunal 
The B^hop in Synod decided that Battle Abbey was subject 
to the Bishop's jurisdiction. The Abbot appealed to the King 
in Council, who reversed the Bishop's decision : the Bishop 
was obliged to submit, and to acknowledge the supremacy of 
the Crown" (10 Labbe and Cossart, 1776).8 



* Coirespondence witli Abp. of Armagh. 13. 

■ See alM tbe scMimt of the seTerance of the Elcdesiaeticel and CirU Cknuta 
in th« time of WUlism the Conqaeror, in Boeve'e Hist, of English Law, i. 
62 — Bi, and Comyna' Digest " Pterogative " (D. 9). Mr, Coota ineUts that 
this so-called Charter waa "a statute of the Noiman Parliament." He qootes 
the words of it, which prohibit the Bishops from boldiiig their Courts is 
the Hundred in matters relating to the " regimen animanun," and order that 
the tccused person "non secondnm hnndrettum, gad secundum caoones et 
Episcopales leges rectnin Deo et Episcopo suo ^iat" "This," safe Hr. Coote, 
"completely orertumed the Kn g1ii>1t Common Law," and assimilated onilaw 
to that of the Continent. Coote's Ec«leeiasticai PncUi-e, Introd. p. S. See also 
QodolphiB (Introd. p. 22), who, after describing the grant of William I. to 
the Bishops, says, " So that, before the Conqneat, there ware no such Courts 
in England sa we now call Courts Ecclesiastical or Spiritual." Qodolphin 
qootea Seldsn's notes on Eadmeraa. See also Blackatone, B. iiL c 6. 

■ The case of Battle Abbey and tlie Bishop of Chichester ctuiously illOstrates 
Ae conflict of jurisdiction between pope and king. The following is the 
account of Professor Pearson in his " Early and Middle Ages of England," 
p. SSI. 

"Once a question of dispnted jnrisdtctiou between Hilary, Bishop of 
Chichester and the monks of Battle Abbey, was tiied by the king in fnll 
conrt. ^e monks claimed to be independent of all episcopal controL Their 
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As early, lioweTei, as the leign of William Itofus an attempt 
had been made hj Anselm to introduce appeals to Borne : 
but the barons and bishops had protested that it was a 
thii^ unheard of for any one to go to £ome (by way of 
appeal,) without the King's leava^ In the reign of Stephen, 
however, Henry de Blois, Bishop of Winchester and legate of 
the Pope, succeeded in introducing them. " In Anglia appel- 
lationes uou erant, donee earn Henricus Wintoniensis, dum 
legatufl erat, malosuocnideliter intnudt"* Henry the Second, 
however, would not permit them, and the Constitutions of 
Clarendon provide for the course of appeals within the realm, 
but enjoin " ita quod non debeat ultra procedi absque consensu 
domini r^is."* It ia true the same prince, in his purgation 
abb«; wu the qnnbol of Normui domiiiion, fouoded bj the Conqnwor, and 
enriched eren by hit godless son ; and the attempt to aswrt tmthoritf over It 
was DOtliiag, they said, bnt Saxon jealousy of the t^veming claaaea. Hilaiy 
had procnred decinona in hie own faTooi from Some, The king and his noblsa 
were strongly inflnenced by the' appeal to Norman sentiment, and indignant 
that the pope's interference had been solicited. Henry put forward, in the 
atrongest manner, his pretensions to maintain all the rights ever claimed by 
Norman kings OTer the Chorch ; the bishops and barons assisted h'l n ; and 
Hilary, a facdoos and time-serving man, was speedily clamoared down, and 
made abject snbmission. The chancellor (Becket) was present daring the 
trial, and supported the kiog energetically." Mr. Pearson quotes Spelman, 
«nd Wilkins, vol. L p. 431, and an article in Hie Dublin Rtviaa, 9T, "St 
Thomas at Battle Abbey." 

The words of the king to the Bishop of Chichester would have soited the 
sixteenth century as well as the twelith : — " Tu pro papffi anctoritate ab 
hominibUB concessfl, contra dignatatnm rsgalinm anctoritates mihi a Deo con- 
cessai calliditate argatl niti pnecot^tas. ' In Labbe and Cosaart a list is given 
(rf the prelates and barons who were present. 
1 1 Bora's Eceles. Law, 67 c. Edit 1S42. 
■ Qibaon's Codex, 83. Blackstone, B. iii c. 3G. 

* The covrae of Appeals prescribed by the Constitutions of Clarendon is the 
gams as Htat prescribed b; 21 Henry Tlli. chap. 12. Bat the ultimate stage 
of a causa is tiros stated in " Beeve'a History : " — " If the archbishop shall 
&il in doing justice, the canse shall at last be bronght to our Lord the King, 
that by his precept the dispute may be determined in the Aichbiahop's Court " 
(Beeve, i. 78.) It is not clear whether, by this provision, it was intended 
tliat the royal power should be brou^^t to bear merely to prevent abase of the 
forms of justice, or whether the case wss to be heard en its merits by the king, 
and the toatter ssnt back, as has been always the case since the Reformation, 
to the Archbishop's Coort, altar decision. Tbs form now commonly nsed, 
when an appeal lias been dacid^ by the Snperior Court, is, "That the cause 
be remitted to the Court below, to the end that right and justice may be there 
dona." Blackstone states without qnalification that the Appeal was, by tite 
CiMutatntionaofClaraidoD,giTKitotbekiiig. B. iii. 5. 
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for the murder of Beeket, was constrained to swear, " Quod 
neque appellationes impediret neque impediri permiUeret quin 
liber^ fierent in regno suo ad Bomanum pontificem in eccle- 
eiaaticis causis ; " but even then it was added, " ita tamen 
quod si ei suspecti fucrint alic[ui, securitatem faciant quod 
malum suudi vel regni sui non quserant." ^ In subsequent 
reigns these appeals became common, and, though never sanc- 
tioned by the laws of England, they were allowed to remain 
till the time of Henry VIII.' 

Mr. Fronde gives his view of the struggle as follows, in 
speaking of the first Act of Appeals, 24 Hen. VIII. c. 12,' 
which was occasioned by the denial of justice by the Pope 
in the case of Henry VIlL's divorce. {Hbt. of England, 
voL i. pp. 409, 410.) 

"The authority of tha Church over the State, the aupreme 
kiugBhip of Christ, and conBequently of him who was held to be 
Christ's vicar, above all worldly soveieignties, wiia an established 
reality of jnediaaTal Europe. The princes had with difficulty pre- 
setTod their jurisdiDtion in mat to re purely aecular; while in matters 
spiritual, and in that vast Bection of human af^rs in which the 
spiritual and the secular ghde one into the other, they had been 
compelled — all such of them as lay within the pale of the Latin 
communion — to acknowledge a power superior to their own. To 
the popes was the ultimate appeal in all causes of'vhich the 
aphitual courts had ci^nizance. Their jurisdiction had been ex- 
tended by an unn'avering pursuit of a single policy, and their 
constancy in tho twelfth century was rewarded by absolute victory. 
In England, hawever, the field was no sooner won, than it was 
again disputed, and the civil government gave way at last only 
when the danger seemed to have ceased. So long as the papacy 
was feared ; so long as the suoceesors of St. Peter held a award 

I Gibsoa'B Codes, S3. 

' BlockEtoue (B. iii. c, G) BtateBthat tho; prevailed from John aad Hen. Ill, 
to the Kerormation. A curious iii»taiic« of appeals to Bome ou their renewal 
in the time of Hary may be seen in the hat claneea of the Act 1 Elix. I. 
where prori^on U made that tho decisions in the cases of Chetwoode and 
Harcoart shall hold good if praaouD<»d at Rome within sixty days. 

' See also Hallam's Const Hist. i. c. 2. " In tho next eeiisioa an Act was 
passed to take away all appeals to Bome &om Ecclesiastical Courta, which 
annihilated at one stroke the jurisdiction built on long usage and ou the 
authority of the blse Decretals." 
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wMoh oonld infliot eenuble wounda, and enforce obedience by 
penalties, tbe Eoglisb kings had resisted both the theory aud the 
application. While the pope was dangeroos, he was dreaded and 
oppoeed. When age had withered bis arm, and the feeble lightnings 
flickered in hannlera insigoiScaoce, they consented to ivithdraw 
their watchfulness, and his supremacy was silently allowed as an 
innocent superstition. It existed, as some other inHtitutiona exist 
at the present day, with a more nominaT authority ; with a tacit 
understanding that the power which it was permitted to retain 
should be exerted only in conformity with tbe national will. 
Under the^e conditions the Tudor princes became loyal subjects to 
tbe Holy See, and bo they would have willingly remained, had not 
Clement, in an evil bour for himself, foi;gotten tbe terms of the 
compact. He laid upon a 1^1 fiction a strain which his prede- 
ccMor^ in their palmiest days, would have feared to attempt ; and 
the nation, after grave remonstrance, which was only received with 
insults, exordaed tbe ohimtera with a few resolute words for ever." 

IT. 

This new attitude of the Engliah natioD towards the See of 
Borne is represented by the memorable preamble of the 
Statute 24 Hen. VIII. c. 19, a document which, more than 
any other, marks the epoch of the final ruptuie, bat upon 
which a somewhat undiie stress has been laid in modem con- 
troversiesL It is, however, well worth a careful study. It is 
as follows :— 

" Where by divers sundry old authentiok histories and ohronicles, 
it is manifestly declared and expressed, that this realm of England 
is an empire, and so hath been accepted in the world, governed by 
one supreme bead and king, having the dignity and royal estate of 
the imperial crown of the same ; nuto whom a body pditick, com- 
pact of all sorts and dc^;reee of people, divided in terms, and by 
names of spirituality and temporabty, been bounden and owen to 
bear, nest to Ood, a natural and humble obedience ; he being also 
institute and famished, by the goodness and sufferance of Almighty 
God, with plenary, whole, and entire power, preeminence, authority, 
prerogative, and jurisdiction, to render and yield justice, and final 
determination to all manner of folk, recants, or subjects within this 
bis realm, in all causes, matters, debates, and contentions, happen* 



.V Google 



XXX INTRODtlOTrOK. 

ing to oooTtr, ioBni^, or beg^n vitbiu the limits thereof; with<]nt 
restraiDt, or provooation to any foreign princes or potentates of the 
world ; the body apiritnal whereof having power, when any cause 
of the law divine happened to come in question, or of spiritual 
learning, then it was declared, interpreted, and showed by that 
part of the said body politick, called the spirituality, now being 
usually called the English Church, which alw&ys hath been reputed, 
and also found of that sort, that both for knowledge, integrity, and 
suffioiency of number, it hath been always tbou^t, and is also at 
this hour, sufficient and meet of itself, without the intermeddling of 
any exterior person or persons, to declare and determine all ench 
doubts, and to administer all such ofQcea and duties, as to their 
rooms spiritual doth appertain, for the due administration whereof, 
and to keep them from corruption and sinister affection, the king's 
most noble progenitors, and the antecessors of the nobles of this 
realm, have sufficiently endowed the said church, both with honour 
and poBBessiona ; and the laws temporal, for trial of property of 
lands and goods, and for the conservation of the people of this 
realm in unity and peace, without rapine or spoil, was and yet is 
administered, adjudged, and executed by sundry judges and minis- 
tera of the other part of the said body politick, called the tem- 
poralty ; and both their authorities and jurisdictions do conjoin 
together in the due administration of jastioe, the one to help the 
other." 

Now it ia very important to recollect the time at which tliia 
statute was passed, and the circumatancea which it was deaigned 
to meet, since they form as it were the hiatorical context by 
which to interpret it. ' It waa the beginning of the year 
1533. Moi-e had in the previous year ceased to be chan- 
cellor, Cranmer had become Archbishop. The king had 
secretly married Anne Boleyn, and had determined on a 
rupture with Rome. Finding that he could obtain no sen- 
tence from the Pope, he wa3 resolved io trust to the courts 
of the realm exclusively, and to prevent an appeal in his 
cause to Eome. We may regard this special case which the 
framers of the statute had in view as the occasion which 
led to the assertion of a great principle, the independence of 

1 See the d«tee of the principal events of this period, p. 109. The Parlin- 
me&t met on the Jth of Febrauy, 168|. 
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the realm from all foreign jnrisdiction. It was natural that 
in maldiig tliis assertion, the highest dignity should be ascribed 
to the estates of the realm, and especially the spiritualty, on 
whose authority, now vindicated, a most importrant pnblic 
act ' was about to be done. But an Act, the object of which was 
mainly to assert the authority of the spiritualty of the realm 
agninst a foreign power, is certainly not that to which we 
should look for the guarded language which would have been 
used if the object had been to define the mutual relations of 
the spiritualty and temporalty within the realm, with -a 
view to a possible conflict of jurisdiction. "We should be 
very cautious therefore in attributing to the language of this 
Preamble a weight which its historical connexion does not 
warrant. It has been maintained indeed by some writers,* that 
this language is the key-note on which all the legislation of 
the Beformation depended, and by which other statutes are 
to be interpreted. Such writers have assumed that in passing 
this Act it was intended that all causes in which doctrine waa 

' "The Act of Appealfl having passed, ConTocation wa« the anthority to 
which the power of detormiDuig unsettled points of spiritual law loomed tj) 
have lapsed. In the month of April (I5S3}, therefore, Cramner, now Arch- 
hishop of Cuiterburj, submitted to it the two qneMions, on the resolution of 
which the sentence which he was to pass whs dependent." (Fronde, toL i. 
p. 418.) 

Mr. Fronde goes on to state that the two qnestions were — 

1. Whs it lawful to many the widow of a brother djing without issue, but 
having consiunmatad hie marriage t 

2. Waa the Leviticsl prohibition gronnded on a Dirine law, witii which the 
pope conld not dispense? 

And npou tliis succeeded the trial of the King's case, at Dnnstable, bj 
Cianmcr, and the final sentence of Divorce, May 23d, 1633. 

' Gibson, trusting to the principle which he considered to be assorted by 
this Preamble, malces it the rule by which to try all questions of legislation, 
and dmws from it the inferences — I. That prohibitions should not be allowed to 
issue from the Common Law Courts. 2. That in matters partly belonging to 
temporal, partly t« the cccleBiaHtica] law, the Ecclesiastical Courts shall have 
the same power of reference to the Temporal Courts whic^h the Temporal have 
to the Ecclesiastical. 3. That the Ecctesiostical Courts should interpret all 
statutes relating to spirituaJ matters, i. That in ecclesiastical causes before 
the Court of Delegates, the Court should be composed only of ecclesiastics and 
ecclesiastical lawyers. 5. That in matters of policy relating to religion the 
Crown should have spiritual persons as advisers. — Ste Gibson's Codex, Intro- 
duction. See, also, letter to the Bishop of London by the Right Hon. W. E. 
OUdfltcmB <Morray, 1860); and (juarterly Beriw, for April, 186*,— "TTw 
Pritjr Connci) Judgment. " 
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involved, should be tried by spiritual persons exclusively. 
It is, doubtless, easy in a period of transition like the middle 
of the 16th century, to find words in pubKc documents -which 
make in favour of a preconceived theory ; but if we look at 
the practical tendency of the legislation of the later years of 
Heniy VIII., we shall find no support for the idea that it was 
the intention of the King and Parliament to confine to the 
clergy either the making or the administration of the laws 
relating to religion. 

It is material to notice, 1. That the Statute of which the 
Preamble has been quoted by no means relates to all Eccle- 
siastical causes. It is limited to questions of matrimony, wills, 
and tithes. "Whatever had been the course of appeals in 
matters of doctrine and clerical discipline remained unaltered ; 
and it would seem that such causes might still have gone 
on appeal to the Court of Home, since the statute passed at 
the beginning of the next year (1534) forbids the carrying 
of appeals of any kind to Itome after Easter, 1534' 

2. That the statute of the next year, " For the submission 
of the Clergy and restraint cf Appeals," provides for a revision 
of the ecclesiastical laws by a Commission of thirty-two per- 
sons, but expressly enacts that one half of the Commissioners 
shall be laymen. 

3. That the King's Vicegerent in Ecclesiastical affairs was 
ft layman. This o£Bce was not only first filled by a layman, 
Thomas Cromwell, but was recc^ised as a lay office, as was 
also that of the Sovereign himself, by the statute 37 Hen. 
VIII. c. 17, which will be quoted below. The King's Vice- 
gerent was the representative of the Sovereign in all 
Ecclesiastical functions and dignities. He sat above the 
Archbishop in the House of Lords.* He presided in Convo- 
cation.* He was considered capable of dealing with all 

» Ecclesiastical causes of whatever kind.* Indeed the com- 

I S»; diG JnJgment of ImtiI Campbell in tlie Gorfaam emf, p. 109, and th« 
note, giving tho prtuciiial dntea of the years 1832-4. 

' Act of l^recedenco, 31 Hen. VHI. c 10, which waa never repealed, and 
j,'ivpB this dignity to all future Vicfgerenta. 

> Bumet, i, <27. 

* Bnmet, i. Pt. 2, 23S, Lioentia n'gia coneessa Doroina Eplacopo ad 
«»rcend«m juriadictionem episcop alem. Sre also ComTn'e Digciit. PrerogatiTe 
(D.)1L 
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mission given to Bonner for the exercise of his episcopal 
functions dearly states,' that it is only from the impossibility 
of the King's Vicegerent in person perfoiming all his duties, 
that the powei of ordination itseK is committed to the 
Bishop. 

4. That by the Statute of Heresy, 25 Hen. VIII. c. U, 
Justices, Sheriffs, and Stewards, as well as Ordinaries, were 
" assigned to inquire of heresies." Indeed, it has been supposed 
that by that statute no man could be accused of heresy except 
by being first brought before the justices.' Even under the 
retrograde Act of the Six Articles,* the Commissions were not 
formed exclnsively of ecclesiastics, and in the " Act concern- 
ing the Qualification of the Statute of the Six Articles," it is 
enacted that certain powers for the repression of heresy shall 
only be exercised by two Gommisaioners, "whereof one of 
them to be a lay person." And to this Act the clergy at least 
as much as others were subject (35 Hen. VIII. c. 5, ss. 1, 3). 

5. The language o£ the Statute, 37 Hen. VIII. c 17, which 
gave the power to laymen to be judges in Ecclesiastical Coiirts,* 

' Tha words we : — Quia tamen ipae Thomw Cromwell negotlla •deopnepe- 
ditna siiitit, qnod ad omnem jurudictioiiam nobii nti aiipreinQ capiti hujnamodi 
competeuteiB in sol persoaft ezpediendam non ■ufficiet,TicMtLbiii<Mtra< com- 
mitteiidBB fore, teque licentiandnm mae decemimui ad ordinandum qnoi- 
cnrnqne idoneo* iiiTemes, ad omna tHam Menu et pnibj/ttrabu ordinttpro- 
movendum. Buinet, Ibid. 

■ Fraade, toI. ii. 193. Mr. Coote sajt : Trials for heresy, or nther as they 
were alwaja called, for heretical depravity (causm hsroticls praritatis}, were 
nerer iustitiitsd in ths Court of the Bishop before 2 Hen. IT. & IB. Befon 
that atatnte, it wa« required that the coUTictiou should take place in a gsneral 
conTocatian of the whole Province. Zccles. Prect. Introd. p. 20. By the 
pierions statute of G Bich. II: aheriSa of coantieB were to arrest picachets of 
heresy and their abettors. EalUm'a Uiddie -Age*, ch. viit pt iil See, alto, 
BUcbstone, B. iv. c. 4, who states that indictment for heresy by this Act was 
to be by two credible witDoisea, or by indictment in a Coort of Conunon Law. 

■ See Blackatone, B. It. c f . So alao afterwards in the reign of Vary the 
inquisitorial commisaion of 1667 contained lords, gentlemen, and doctors of 
laws, as well as bishops and dergy. — Bnmet's Bet iL 697. And the Com- 
misdona for bearing the appeals of the deprived Bishops were directed to 

' laymen and dei^ together. Ii^fta, p- Iv. 
• The Aot is aa follows : — 
" A Bill that Doctor! of Civil Law, being married, raay aertxte 

Scdeiiattical Jurisdiction." 

" { 1. lu must humble win shew and declare unto your fai^neo^ 

your moot faithful, humble, and obedient Bubjeots, the Iwds spiritual 
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may justly be quoted as illnstrating in a practical form the 
tendencies of the Statutes of the llefonnation, and as showing 

and temporal, and the commons, of this present parliament aaaem- 
bled, that where yoar moet rojsJ mejeety is aud hath always justly 
been, by the word of Goil, supreme head in earth of the Church of 
England, and bath full power and authority to correct, puniBh, and 
lepresB all manner of heresies, errura, vices, sins, abuses, idolatries, 
bypoorisies, and superstitious, sprung and growing witbiu the sumc, 
and to exercise all other manner of juriBdictione, commonly called 
ecclesiaatical jarisdiction : Nevertheless the Bishop of Uome and 
his adherente, minding utterly as much as in him lay to abolish, 
obsoure, and delete such power given by God to the princes of the 
earth, whereby they might gather and get to themselves the govern- 
ment and rnle of the world, have, in their oounoils and synods 
provincial, made, ordained, eetablisbed, and decreed, divers ordi- 
nanoes aud constitutions, that no lay or married man should or 
might exercise or occupy any jurisdiction ecclesiastical, nor should 
be any judge or register in any court commonly called occlesiaetical 
court, lest their falae and usurped power, which they pretended 
and went about to have in Christ's church, should decay, wax vile, 
and be of no reputation, as by the said councils and constitutions 
provincial appeareth ; whicb standing and remaining in their efFect, 
not abolished by your grace's laws, did sound to appear to make 
greatly for the said usurped power of the said Bishop of Bome, 
and to be directly repugnant to your mtyesty as supreme head of 
the church, and prerogative royal, your grace being a lay-man. 

'' $ 2. And albeit the said decrees, ordinancee, and constitutions, 
by a statute made in the five and twentieth year of your most 
noble reign, be utterly abolished, frustrate, and of none effect ; yet 
because the contrary thereunto is not used, nor put in practice by 
tlie ai'cbbishops, bishops, archdeacons and other eccleaiaetical 
persons, who have no manner of jurisdiction ecclesiastical, but by, 
under, and from your royal majesty, it addeth, or at the least may 
give occasion to some evil-disposed persons to think, and little to 
regard the proceedings and censures ecclesiastical made by your 
highness and your vicegerent, officials, commissaries, judgee, and 
Tisitators, being also lay and married men, to be of little or none 
effect or force, whereby the people gathereth heart and presumption 
to do evil, aud not to have such reverence to your most godly 
injunctions and prooeedings as beoometh them. 

" S 3. But forasmuch as your majesty is the only aud undoubted 
supreme bead of the Church of England, and also of Irelaud, to 
whom by Holy Scripture all authority and power is wholly given 
to bear and determine all manner of causes eccltsiastical, and t*) 
correct vice and sin whatsoever, and to all such persons as your 
majesty shall appoint thereuuto ; that, in consideration thereof, as 
well for the instructian of ignoiaut peraons, as also to avoid the 
occasion of the opinion aforesaid, aud the setting forth of your 
prerogative royal imd supremacy ; 
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how little the tlieoiy above alluded to waa practically allowed 
to affect the conduct of affairs vheie a contrary coarse was 
deemed to be for the interests of the nation. The king is 
there spoken of in a significant vay aa a layman : and the 
aigoment of the let clause is that since the head of the church 
is a layman, it is inconsistent that laymen should be debarred 
from being judges of ecclesiastical matters. A perusal of this 
Statute will show what the framers of the laws of this period 
understood by the supremacy of the Crown in Ecclesiastical 



nL 

The provisions of the first Statute <^ Appeals (24 Hen. VIII. 
c 12) are less compreheusiTe in their scope than the preamble 
might lead us to expect. After describing the incon- 
veniencee of appeals to Borne, it enacts (§ 2) that "All 
causes testamentary, causes of matrimony and divorces, rights 

" § 4. It may therefore please your lughuesB, that it miky be 
ordainad and enacted by authority of this present parliament, that 
all and singnlar penons, as irell lay, as tboBe that be now married 
or hereafter fiba]] be married, being doctors of the oivil law, lawfully 
aroate and made in any uDiTeraity, which shall be made, ordained, 
constitutad, and deputed to be any ohanoellor, vioar geueral, com- 
missary, official, acribe, or register, by your mt^esty, or any of your 
heirs or Buccesson, or by Biij archbiBhop, bishop, archdeacon, or 
other person whatBoerer, having authority under your majesty, 
your heirs and auocesBon, to make any chancellor, vicar general, 
oommissary, official, or register, may lawfully execute and exercise 
all manner of jurisdiction, commonly called ecclesiastical jurisdic- 
tion, and all censures and coertions appertainiug, or in any wise 
belonging unto the same, albeit such person or peraons be lay, 
married or unmarried, bo that they be doctors of the civil law, as is 
aforesaid ; any law, constitution, or ordinance to the contrary not- 
withstaading." * 

* In Walker v. Lamb (Sir John) (Cro. Cas. 258) it wu a<^ad(;ed tbat a gnat 
of any office speciflcd-iD this statute is good thnu);h not made to a iloctor of 
civil law ; partly becMioe the only design of the statute was to dceUn: wljo 
mi^t snjoy aach offices, viz. lay and mariied men, and partly because the 
■Utnte U whntly affirmative, without any restriction ; and, notwitbataiidini; 
it anscta that doctors of civil law (although lay peiBonn or mnrried] nhall liavc 
snch offices, it does not enact that none others shall hare thein. Stejiiiciis, 
EccL Stat. 389. Ur, Stephens adds, that had the HtatutK 1><:<:n taken in the 
more limited seDsc, it would have restricted the oIRccb of registrar, acribe, ftc. 
to doctina of laws. 

e2 
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of tithes, oblations and obventions (the knowledge whereof by 
the goodness of princes of this realm, and by the laws and 
customs of the same, appertaineth to the spiritual jarisdiction 
of this realm), already commenced," whether they concern &e 
King or others, shall be finally and definitely adjudged within 
the King's jurisdiction ; and that the sentences in such causes 
shall take effect, as shall also all the spiritual acts of the 
clergy, without hindrance from any censure or excommunica- 
tion from Rome. Further (§ 3), that any person in any way 
procuring the interference of the see of Borne in any of the 
causes aforesaid, shall incur the penalties of the Statute of 
Provision and Preemimirc. The clauses r^nlating appeals 
within the redm are as follows : — 



" § S. And furthermore, in eschewing the eaid great enormities, in- 
quiet&tions, delajrB, ohargei, and expenses hereafter to be sustained 
in porsuing of suoh appeals, and foreign prooess, for and ooucerning 
the cauBee aforeeaid, or any of them, do therefor^ bj authority 
aforesaid, ordain and enact, that in suoh caaes where heretofore any 
of the king's subjects or resianta bare used to parsue, provoke, or 
procure any appeal to the see of Rome, and in all other cases of 
appeals, in or for any of the causes aforesaid, they maj and shall 
from henceforth take, have, and use their nppeals within this realm, 
and not elsewhere, in manner and form as hereafter ensuetb, and 
not otherwise ; that is to say, first from the archdeacon, or his 
official, if the matter or cause be there begun, to the bishop diocesan 
of the said see, if in case sny of the parties be grieved. 

"§ 6. And in like wise ifit be commenced before the bishop diocessn, 
or his commissary, from the bishop diocesan, or his commissary, 
within fifteen days next ensuing the judgment or sentenoe thereof 
there given, to the archbishop of the province of Canterbury, if it 
be within his province ; and if it be within the province of York, 
then to the Archbishop of York ; and bo likewise to all other 
arohbisbops in other the king's dominiouB, as the case by order of 
justice shall require j and there to be definitively and finally ordered, 
decreed, and adjudged, according to justice, without any otW 
appellation or provocation to any other person or persons, oourt 
or courts. 

" § 7. And if tbe matter or contention for any of the causes afore- 
said be or shall be commenoed, by any of the king's sntyeots or 
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remants, before the archdeaoon of any orahbiahop, or his commis- 
aary, then the yaxtj grievod shall or may take hia appeal, ^rithia 
fifteen daya next after jadgment or aentenoe there given, to the 
ooort of the Arches or Audience of the same archbishop or arch- 
bishops; and from the said court of the Arches or Audience 
within fifteen days then next ensuing after judgment or sentence 
there given, to the arobbiahop of the same province there to he 
definitivel; and finally determined, without any other or further 
prooeea or appeal thereupon to be had or sued. 

" § 8. And it is further enacted by the authority afbreeaid, that 
ftll and every matter, cause, and contention now depending, or that 
hereafter sh&ll be commenced by any of the king's subjects or 
reeiants, for any of the causes aforesaid, before any of the said aroh- 
biahopu, that then the same matter or matters, contention or con- 
tfintions, shall be before the same archbishop where the said matter, 
cause, or procese shall be so oammeoGed, definitiTely determined, 
decreed, or adjudged, without any other appeal, provooatiou, or any 
other foreign proceea out of this realm, to he sued to the let or 
derogation of the said judgment, sentence, or decree, otherwise 
than is by this act Iimit«d and appointed ; saving always ^ the prero- 
gative of the arohbishop and ohurch of Canterbury, in all the fore- 
said causes of appeals, to him and to bia aooceasois, to be sued 
within this realm, and in such and like wise as they have been 
accustomed and used to have heretofore." 

The Act goes on to provide that, in causes in which the 
K"ing OF his succeBsoiB shall be concerned, an appeal tJom any 
of tlie said cooita shall lie to the " prelates and other abbots 
and priors of the Upper House assembled and convocate by 
the King's writ in the Convocation being or next ensuing." 

It mnst not be forgotten that the statute is limited to 
causes of matrimony, wills, and tithes. It does not con- 

1 The allasian here probably if to Ute indefinite power which the Arch- 
bighap of C&nt«ibarj had acquind as legate ex officio (ot legatni uatna) of the 
Pope, aome aecaworiea of which nu|^t remain, thongh like nbatance of Papal 
toUtori^ wu gone. The onl7 relic of this power which ia known to remain, 
is that which ia recognised by 25 Hen. Till. c. 21, % i, by which the Arch- 
biahop of Cauterbnry is empowered to grant thronghont th« realm "the 
licences, lacnltiea, Ac. acctmtomed to he had at the see of Home." The Com- 
miaaaiy empowered hy that Act to exorcise this power in the name of the 
Aichbiihop ia called the Master of the Facnlties. The granting of apecial 
licences for mamagea, and the conftmng of degreea are inatances of this 
power. See S Stephei^a Commentariea, ch. I. ; Coke's Inst iv. SS7. 
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template cases of spiritual discipline. But it acquires im- 
portance from the proviaioE in the statute of the next year, 
which enacted that all appeals of whatever nature should he 
made in the manner here preacrihei 

It so happened that the provision relating to the King's 
causes never took effect. In the matter of the divorce 
Queen Catherine did not appeal, having refused to acknow- 
ledge the authority of the Archbishop's Court. And the Act 
of the next session has been interpreted as giving the appeal 
even in causea concerning the King to the Court of Delegates.' 

It is very doubtful whether hy this Act each Archbishop 
in England and Ireland would have heen allowed to decide 
finally on all the causes specified which arose within his juris- 
diction. NotwithstuidiDg the stringency of the language \ised,* 
it might have been held that an appeal lay of common right 
to the King, as it was afterwards held that a Commission of 
Beview might he issued, notwithstanding the provisions in the 
Statutes,' by which the appellate jurisdiction was given to the 
King in Chancety.* But this question is of little moment, since 
the same Act which subjects the appeal in spiritual causes to 
the course prescribed hy this Statute, gives the final appeal to 
the King in Chancery. To that Act we now apply ourselves. 

IV. 

The Statute 25 Hen. VIII. c. 19, is entitled, " The Sub- 
mission of the Clergy and Bestraint of Appeals." Its object is 
twofold, viz. to make a settlement — I. Of the Canon Law of 
the Gealm ; II. Of the course of Appeals in all Ecclesiastical 
Causes. 

I. It confirms the Act of Submission made by the Clergy, 
and their promise in verbo saeerdotii to make no new canons 
without the King's licence. It then gives power to the King 
to appoint a Commission of thirty-two persons, " whereof 
sixteen to be of the clei^ and sixteen to be of the tomporalty 

1 8m the Judgment of Lord Campbell in the Gorham case, p. 109, 113. 

■ Yiz. that the causes ehall be finally determined without an; other procesa 
or appeal. See also note at p. zlli. 

> 2G Hen. VIII. c. 18, and 28 Hen. VIII. o. 6. 

* See alio opinion of Jndgea as to &n appeal lying of common right to tbe 
King, p. 8S8. 
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of the upper and nether house of Parliament>"^ for the purpose 
of reviewing the canons and constitutioDS ; and enacts that 
snch canons as they shall deem worthy to remain shall alone 
be binding, the King's consent to them being given. 
II. The sections relating to Appeals are as follows : — 
" § 3. And be it fui-ther enacted by authority aforeeaid, that from 
the feast of Easter, which shall be in the year of our Lord God 
1534, no manner of appeals shall be had, provoked, or made out of 
this realm, or out of any of the king's dominions, to the Bishop of 
Rome nor to the see of Rome, in any causes or mattera happening 
to be in contention, and having their commencement and banning 
in any of the courta within this realm, or within any of the king's 
dominions, of what nature, condition, or quality soever they be of; 
but that all manner of appeals, of what nature or oondition soever 
they be o^ or what cause or matter soever tbey ooooem, shall be 
made and bad by the parties aggrieved, or having cauBo of appeal, 
after suob manner, form, and condition, as ia limited for appeals to 
be had and proeecuted within this realm in causes of matrimony, 
tithes, oblation^ and obventions, by a statute thereof made and 
eatabiished sithen the beginning of this present parliament, and 
acoordii% to the form and effect of the said estatute ; any usage, 
custom, presoription, or any thing or things to the contrary hereof 
notwithstanding. 

"§ 4. And for lack of justice at or in any the courts of the arch- 
biabopa of this realm, or in any the king's dominions, it shall be 
lawful to the parties grieved to appeal to the king's majesty in the 
king's court of Chancery; and that upon every such appeal, a 
eommission shall be directed under the great seal to such persons as 
shall be named by the king's highness, his heirs or successors, like 
as in case of appeal from the Admiral's court, to he&r and defini- 
tively determine such appeals, and the oauaea eonoeming the same. 
Which commissioners, so by the king's highness, his heirs or auo- 
oessora, to be named or appointed, shall have full power and 
authority to hear and definitively determine every such appeal, 
with the causes and all circumstances concerning the same ; and 
that snch judgment and sentence, as the said commisBioners shall 

< The CommiBsiou had no remit, and no report from any body of the 
kind WHB Koade during Henry YIII.'s reign. In the tjma of Edward TI. 
a Commismoa waa appointed, which produced the Befonnalio Legom. 
The Commisaion waa conipoaed in equal proportiona of biahopa, diTines, 
ciTIliaIu^ and common-lawyers. 1 Reeve, 543. 
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make and decree, in and upon any auoh t^peal, ehall be f;ood and 
effeotuol, and also definitive j and no farther appeals to be had or 
made from the said commiasioDeiB for the eame." 

Then follows the enactment of a Frsemonire against those 
■who should, after Easter, 1534, resort to Eome; and an appeal 
from places exempt from the ordinary jurisdiction is given to 
the King in Chancery. 

This Statute, it wiU be remarked, embraces all causes 
whatsoever, and involves therefore matters of for more lastii^ 
moment than those to which the Statute of the previous year 
relates. Its importance as affecting matters of doctrine was 
probably not much felt at first In the troubled times of the 
next century and a half shorter methods^ were found for dealing 
with matters relating to religion, such as the Commissions 
under the Six Articles Act, and the Court of High Commis- 
sion which lasted till 1640. But when, after the Romanist 
and Puritan controversies, the waves of agitation had subsided, 
the Statute re-emetged and became the rule for the ordinary 
course of law. 

The Appeal is given not to any Ecclesiastical body but to 
the King in Chancery. It has sometimes been supposed,^ ftom 
the phrase "for lack of justice," that this provision was not 
intended to create a regular appellate jurisdiction, but only to 
give a power of controlling and correcting the jurisdiction of 
the ordinary Courts, as on an " Appel comme d'Abus " which 
ia said to prevail in France. But the power given to the 
Commissioners is to deal with " the causes and all circum- 
stAuces concerning the appeal" (§ 4). The provision also 
which gives the appeal to the King from the exempt jurisdic- 
tions, enacts distinctly that this appeal shall be similar to 
that which had been made to the Pope.' Moreover the 

■ See ioitt, p. iliiL, iIlt. 

* Speech of Bishop Blomfield on the Bill for EccIesiMtic^l Appeals. Jtue 
3, ISGO. Haasard, vol. cii. Mr. Gladstone's Letter to Bishop of London, 
1850. 

* The words are as folloirs : — 

" § 6. Provided always, that all manner of provocations and 
appeals hereafter to be had, made, or taken from the jurisdiction of 
any abbots, priors, or other heada and governors of moQasteries, 
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Act of Appeals for Ireland, which is parallel to the English 
Act, epeaka in the Bame way of the Appeal to the King 
having taken the place of Appeals to the Pope, using the 
■very same words, " lack of justice," and diiectiiig that the 
Del^ates shall determine the principal matter itself, as well 
as the "grievances" on which alone an "Appeal of Abuse" 
would proceed.^ 

So Ear, indeed, was the Boyal Supremacy from being under- 
stood to be limited to the mere correction of Abuses in the 
Ecclesiastical Courts, that the Crown claimed an original 
power of entertaining an Appeal on its merits, apart &om the 

abbeys, priories, and other houses and pinoes exompt, in euob caaes, 
u they were wont or might afore the making of tKis act, by reason 
of grants or liberties of such places exempt, to have or make im- 
mediately any appeal or provocation to the Bishop of Rome, other- 
wise colled Fope, or to the iee of Rome, that in all these cases every 
person and persoDS, having cause of appeal or provocation, ehall and 
may take and make their appeals and proTocations immediately to 
the king's majesty of this realm, into the court of Chanoeiy, in 
like manner and form as they used afore to do to the see of Rome ; 
which appeals and proTOcations so made shall be detinitively de- 
termined by authority of the king's commiaBion, in snob manner 
and form as in this act is abovementioned." 

' 28 Hen. VIII. o. 6, a. 2. " And to the intent that the subjeoU 
and reaiants of this land shall and may take and hear the sppeales 
in their just and lawful caases, for lacke of justice within this land, 
be it further enacted by aathority of this present parliament, that in 
and for all maner of causes, griefes, and coses, as they or any of them 
were wont and accustomed to have in tbeir provocations, appealea, 
and other process in oasea of debate and contenUon, to or from the 
Bishop of Rome, or to or from the see apoetolike, or court of 
Rome, they now being grieved, shall have, take, and use from the 
6rst day of this present parliament their provocations, appealea, 
and such like proceaa, to the King of England and Lord of Ireland, 
hie heyres and successors, or to bis or their lieutenant, deputie, 
juatioe, or other govemour, whatsoever he be, of this land of Ire- 
land for the time being, to his or tbeir court of chauucerie, within 
the same realm of England or land of Ireland : and that upon 
every anch provocation, appeal, aud process made to the king of 
England, and Lord of Ireland, and to his heyres and successors, the 
obamwllor of England, or keeper of the great seals for the time 
being, shall grant a commissiou of delc%;aGy to some discreet and 
well learned persons of this laud of Ireland or else in the realm of 
England, for final determination of all caases and grie& contained 
in the said provocations and appeals, and in the principal matter, 
and in all oircumstaucoa and dependants thereupon." 
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Act of Parliament. It ia well known that, notwithatanding 
the strong language used by thia Statute, which appears to 
make the King in Chancery the final Court of Appeal, yet 
in fact the last resort in any important cause was to the 
King in CounciL After a sentence by the Delegates under 
26 Hen. VIIL c 19, § 4, it was still held that the King was 
not precluded &om granting a fresh commission to review the 
Bentence.1 

This power of reviewing a sentence appears to have been 
recognised very early, as is seen by the case of Goodman, 
Dean of Wells,* who was ejected by the Bishop of Bath and 
Wells in the time of Edward VI. He appealed to the King 
in Chancery, but the sentence t^inst him was confirmed. 
In the time of Queen Maiy, however, a Commission of Review 
was issued, which reinstated him in his Deanery, anniUling 
the sentence of the Delegates, and ejecting the Protestant 
dean. Turner, who had succeeded him. On the -accession of 
Elizabeth, Turner applied for another Conmiiasion of Review, 
which was granted, and by which he regained the deanery ; 

1 Coke, Inat lY. S41. This dght is thiu Mated bj Hr. Jnitice WillJMiu 
(Lbw at EiecDtora, yoL i p. 437, 3rd Edit.) " No Appeal Uy from s tentonce 
in the Court of Deleg&tea, not even to the Lords in Psrliantent Bat on » 
petition to the Sing in Council, a CommiaBion of Review might be gntnted 
nnder the great Baal, appointing nev judges, or adding mote to the former 
Jndgea, to reviae, renew, and re-hear the cause ; for the King was not re- 
str^ed by the Btatat«a 24 ft 25 Uen. VIII. ; and the pope, as rapreme 
head, whose anthority ia now annexed to the Crown hy the statutes 26 Hen. 
VIII. c 1, andl Eliz. c. 1, had power to do it." (4 Inat 341, Co. Elii;. 67). 

It has been auggested that this power of reriewing a aeutencB waa con- 
templated in the wording of the Biatnt« 2fi Hen. Till. c. IS, dace that 
statute does not enact that the sentence of the Delegates shall be "final," 
hut merely " effectual and definitive." A definitive sentence is one which 
determines on the merits of the case, and a^jadges it so fkr as the conrt in 
which snch sentence is pronounced can decide. It is contrasted with an in- 
terioratory judgment, which does not nsnolly deal with * case on its merits, 
but is on some incidental question ; bat a definitive sentence is not necessarily 
final, i.t. without appeal. It wonid not, however, seem right to lay any great 
stress on the distiDCtion between the words final and definitive, as used in 
these statutes ; for by the language of the Irish statute 28 Eeniy VIU. c. 6, 
the Commission of Delegates is to be appointed "for the final detorminstion 
of hU causes and grie& contained in the provocation or appeal ;" yet Com- 
missious of Review have been issned for Irish as well as for English causes. 

* Walrond c. Pollard. Dyer, 273. See also Lord Campbell's judgment in 
Gorham v. Bishop of Exeter, u^/rd, p. 118. 
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aad even a tbird CommisBion of Eeviev was granted on the 
application of Goodman, vhich, however, finally confirmed 
the ejection of the Boman Catholic dean. 

In tmth, the Statute which gave the Appeal in Ecclesias- 
tical causes to the Sovere^, has been looked npon by the 
greatest legal authorities as the means by which a foreign \ 
system of law, which had been allowed for certain purposes I 
to operate in this country, and had for a time asserted inds' I 
pendence, was finally subjected to the supremacy of the English J 
laws. Blackstone, who speaks of the introduction of the 
Ecclesiastical Courts by William the Conqueror as "an 
invasion of Saxon liberty and the abolition of the union of 
jurisdiction,"^ describes their subjection to the Crown as the 
restoration of that union. " From all these Courts," he says, 
" an appeal lies to the King in the last resort^ which proves 
that the jurisdiction exercised in them is derived from the 
Crown of England, and not &om any foreign potentate or 
intrinsic authority of their own. And &om these three strong 
marks and ensigns of authority " (viz. the power of prohi- 
bition, and of interpretation of Ecclesiastical Statut«s pos- 
sessed by the Courts of Commoa Law, and the appeal to the . 
Kin^, " it appears beyond a doubt that the civil and canon 
laws, though admitted in some cases by custom in some j 
courts, are only subordinate, and leges sub graviore lege" ' 

V. 
It has already been remarked that the course of ordinary 
justice in ecclesiastical affairs was interrupted for many years 
after the passing of the Acts of Appeals. In the time of 
Edward VL there were Commissions of heresy and Visitors 
appointed by the Council.' In the time of Mary the Ap- 
peal to the Pope was revived and brought into action. In 
Elizabeth's reign there were several commissions, culminating 
in the famous Court of High Commission, established in 
1583.* 

■ Comment B. lii 1. S. * IMd. lutrod. g 8. * Fronde^ toI. t. 167. 
* The foBowisg description of the Court of High CommiBmon is gifen by 
HilUm, Const Hist L S71 :— 
" lite Aot of Supremacy, while it nstorsd all e 
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It ia evident Uiat, with such a power for the paoishmeiit of 
ecdeaiastiGal offences always at hand, no prosecutor would he 
likely to prerer the slow process of the ordinary Ecclesiastical 

diotion to the oromi, empowered the queen to ezeoute it by cora- 
miwionen tkppoiuted under the great aeal, in suoh mBnner and for 
Buoh time aa ahe should direct ; whose power should extend to 
TtHit, correct, aad amend all heresiea, schisroa, abuaet, and offences 
whatever, which fall under -the cogniiauce and are aubjeot to the 
correotioD of spiritual authority. Several temporary oommisaioiu 
had gat under this act with continually augmented powers, before 
that appointed in 1583, wherein the jurisdiction of this anomaJone 
court almost reached its Esnith. It consiatad of rorty-fbur oom- 
uiisaionerB, twelve of whom were biehope, many more privy coun- 
cillors, and the reat either clergymen or civilians. This com- 
mission, after reciting the acts of supremacy, uniformity, and two 
others, directs them to inquire from time to time, as well by the 
oaths of twelve good and lawful men, as by witnesses and all other 
means they can devise, of all oSencee, contempts, or misdemeanours 
done and committed contrary to the tenor of the said several acts 
and statutes ; and also to inquire of all heretical opinion, seditions 
books, contempts, conapiracies, &lae mmonra or talks, slanderoos 
words and sayings, &a oontrary to the aforesaid laws. Power is 
giveu to any three coounissioners, of whom one must be a bishop, 
to punbh w persona absent from cburcb, according to the sot of 
uniformity, or to visit and reform heresies and sohjems according 
to law ; to deprive all beueficed persona holding any doctrine oon- 
traty to the thirty-nine articles ; to punish incests, adulteries, and 
all offences of the kind j to examine all suspected persons on their 
oaths, and to punish all who should refuge to appear or to obey 
their orders, by spiritual censure or by discretionary fine or im- 
prisonment ; to alter and amend the statutes of colleges, oathedralf^ 
schoola, and other foundations, and to tender tbe oath of supremacy 
according to the act of parliament. (I^eal, 274. Strype's Annals, 
iii. 180.) 

" The germ of the high commission court seems to have been a 
commisuon granted by Mary (February, 1557), to certain bishops 
and others to inquire after all heresies, punish persons misbehaving 
at church, and such aa refused to come thither, either by means of 
presentments by nitneea, or any other politic way they could devise, 
with full power to proceed as their discretions and cotiscienoes should 
direct them, and to use a! 1 such means as they could invent, for the 
searching of the. premises, to call witnesses, and force them to make 
oath of such things aa might discover what they sought aflier. 
(Burnet, iL 347.) But the primary model was the luquisidon 
itself 

" It was questioned whether the power of deprivation for not 
reading the common prayer, granted to the high commisaioners, 
were l^al } tite act of utufbrmity having aimsxed a uuch smaller ' 
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Courts.' And there was no appeal from these tribnnals, " Saoh 
appeal," says Mr. A. J. Stephens,* " did not lie from the H^;h 
Commission Coort when in being (Dyer, 209), because they 
were themselves the King's Delegates (4 Inst 340], as acting 
hy immediate commission from him ; and there was ao remedy 
against their sentences, but a new Commission to others grant- 
able in virtue of the Boyal prerc^tive, and independent from 
the statute."* The High Commission lasted tUl 1640, when 
other causes supervened which equally interrupted the ordi- 
nary course of justice. It is not, therefore, till after the 
Bestoration that the King in Chancery can be said to have 
been practically the Court of Appeal in matters of a spiritual 
nature. 

VL 

The history and practice of the Court of Delegates is more 
obscure and less instructive than might have been expected. 
"We have seen how its functions were In a great mea.<nire 
superseded in the times before the Restoration, But even 
after that event its whole history does not famish so good an 
illustration of out subject as will be gained by future students 
from the history of the thirty years since its abolition. 

The lieBtoration, which brought back the normal course of 
judicature, brought also rest, if not stagnation, in eccle- 
siastical matters. The cases in which false doctrine was 

penaitj. But it was held by the judges in the ease of Cawdry 
(6 Coke, Seports), that the act did not take away the ecclesiastical 
Juiisdiction and supremacy which had ever appertained to the 
crown, and by virtue of which it might erect courts with as full 
spiiitual juriBdiotion as the archbisfaops and bisbope exercised." 

' See the mention of Cawdiy'a cam by HalUm, jnst qnotnL He waa 
deprived, imiler 1 Elii. c 2, sect i, S, Tor depnmng the Book of Commou 
Pnjer. 'Hie Act pmvidea that tnupeaaion ahall be tbe ptmuhmeiit for the 
firtt offence. The auuteiice was pronoimced by the Bishop of Loudon. Coke, 
V. 15. 

■ Note in Emle*. Stat IGl. 

* Coke aayt that a Commiuioii of Beriew might be granted npon » een- 
t«noe of the High CMnmisaianera, even though no exprew clause to that effect 
had be«B injeited, u it wia, in the CommiMioii. i loat. 811. See «1m Com. 
Dig. Pi«To«. D. 14. 
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charged against clergymea before the CoDtt of Dd^ates 
are very few, and a return made to the HonBe of Commons 
in 1850, of the "Causes depending befbie the High Court of 
Del^ates at any time to which the records of the Court may 
extend, wherein the subject matter has been a Charge of 
Heresy or unsound Doctrine, brought f^ainst a Clerk in Holy 
Orders," gives only three cases, viz. Salter v. Davis, 1690, 
Felling v. Whiston, 1713,' and Havard t>. Evanson, 1775.^ It 
is necessary, however, to state the leading facts with a view to 
enabling the reader to compare the present Court of Appeal 
with that for which it was substituted by the Acta of 1832, 
33 sjid 40. 

The forms of the Court were borrowed from those of the 
Pope's Court of Chancery, according to the original statute, 
which prescribes that the appeals should be " made in manner 
and form as they used afore to do to the See of Borne." (25 
Hen. VIII. c. 19, § 6.] A petition" iroM the appellant was 
presented to the Lord Chancellor, praying that a Commis- 
sion of Appeal might issue under the Great Seal, and 
directed to Judges Delegates, to be named at his diacre- 
tioiL* The Lord Chancellor then ordered his Secretuy to 
write upon the petition the names of those whom he ap- 
pointed Del^ates. These names were selected from a rota 
kept by the Secretary of Appeals to the Lord Chancellor. 
If the Common Law Judges' declined the commission, a 
further Commission of Adjuncts was issued. Upon the for- 
mation of the Commission, the usual citation" and inhibi- 
tion were issued, and a monition to the Registrar of inferior 
Court to transmit the process in the case. Then the Civi- 

■ Sm below, p. 320. 

» Parliamentwy Paper, 922. Sens. 1850. 

■ Cockbum'a Clerk's Asaistaut, tit. Appeals, cL 39, g 4, fl, 7, 8. 

• Buru (Vol. I. Appeal, p. 61) say, " No commission of Deleg»t«B, in »ny 
cose of weight, shall be awarded except upon petitioD refnrred to the Lord 
Chancellor, who will name the CommisHioDera himself, tu the end they may 
be persoDs of couTenient qaality. having regard to the weight of the cause, 
nnil the dignity of the Court fiom which the Appeal is," (refeiriug to Bacon's 
Tracts, ZS1>. 3 Atkjns' Chaaceiy Bep. 79S. Com. Dig. Prerog. D. 14. 

' This relatea to the lost century. See below as to the couslitntion of the 

* The citation sommoiied the reapondeot to appear. The iahibitian re- 
etmined the inferior Court from execating its s«uteuoe. 
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lians, who always formed part of the Commissioii, liad a 
meetii^ at Doctors' Connnoiis ad infoTmxmdv/m,} after whick 
the cause was aasigiied for hearing. 

A freah Cominisaioii was appointed for each case as it arose; 
but froin the practice of naming Commissioners according 
to a rota, and from the necessity of having some permanent 
machinery, it acquired the name of the High Court of Dele- 
gates, and as such was named in the Act by which it was 
abolished. 

Most of the proceedings, being of a merely formal nature, 
were taken before the civilian members of the Commission 
alone, (sometimes called the " Condelegates,") who seem to 
have acted as Surrogates. The attendance of the general body 
of delegates seems to have been limited usually to the opening 
of the Appeal by the presentation of their commission, the 
hearing of the caa^ and the delivery of the final sentence. 
Nor even on these occasions were the same delegates or the 
same number of delegates uniformly present throughout the 
Appeal, although a certain number was requisite to form a 
jMorum, On the contrary, they varied from day to day, and 
it seems to have been not uncommon for some of those 
named as Delegates in the Boyal Commission to take no part 
whatever in the proceedings. 

The question on which it is of most importance here to gain 
correct information is the actual composition of the Court. 
Of what members was it usually formed! And does ite { 
history give a sanction to the theory that Ecclesiastical laws i 
shoold be administered exclusively by Ecclesiastical persons 1* ' 

< In Whiatou's case, the Biahops sat with the civUiaiia for this purpose. See 
Appendix, p. 327. "The Coart is held in the Dining Room ttt Doctors' 
Cenmiona the da; after the prorogation ; bnt, vhen sentence is gireo, it is 
held at Seijsanta' Inn." Floyet's Proctor's Practice (1748), p. 20. 

' The opinions of Lord Coke hare sameUnica been quoted hb if the; favoured 
the theory that Eccleetaatical laws ahould be administered by Kcclesiaatical, 
that is, bj Clerical Judges. Bnt such is by no means the true effect of the 
doctrinea he lays down in the parte of his vritinga which bear upon this sub- 
ject, Tiz. the fourth part of the Inatitntes and the Collection of authoritiaa in 
the report of Cawdrey'a case. Upon the queution just stated, he nowhere pro- 
Bounoes an opinion : his authority ou the subject can, tberefore, only be cited 
by way of inference from his geueral assertions. Yet he nowhere lays down 
any complete theory aa to the mntual relationfi of the Ciril and Eoclemastical 
powers in the State ; and such opinions as he expresses should be riewed in 
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The authority usually quoted' on this subject ia that of 
Bishop Gibsou, whose work was published in 1713. It is 
necessary to deal fully with his statements, as they appear 
to have been too much relied upon, and to have given rise 
to serious misconceptions as to the historical precedents for 
the constitution of the Final Court of Appeal in Ecclesiastical 
Causes. The passage is as follows (Codex, Intiod. p. xxi.) : — 

"As the firit statute of appeals (24 Hen. VIIL c 12,) ez- 
preealy limits the oogniaance of apiritu&l matters to spiritual 
persons, so this second statute (25 Hen. VIII. c. 19,) vhioh 
entitlea th« king to the ultimate cognisance by oommission, doth 
not limit him to any other persona, but leaves him wholly to 
bis own choioe. But though at the Beformation, whan tha 
bishops and oleigy were generally mtpeOed of a seoret affeotion 
to the papal authorityj it might be advisable to leave the king 
a poteer of appointing oommissioners out of the temporaliiy if he 
pleased (however contrary to the fia!u7-al reaton of the thing, and 
the general teuor of our canatitution, as laid out in the statute of 

reference to the times in which he lived and to hl« own cueer. It w» tha 
age at which Clerical and Regal pretenaiona were earned to the aKtreme point, 
which caused the min of boUi. Those pretensions Coke favonred, ap to b 
certain point in hia career ; bnt, if we may tmst Hallam'a eatimate of hii 
character, he entaiel; disappointed thoae who had raised him to his high <Mee 
in the hope that hia vsat l^al knowled^^ wonld subserve Uieir enda. He 
steered bo independent a course in opposition to the encToacbmenl« of the 
Crown and the clergy, as eventoally to lead to ha sospenaion ; and took a 
leadinj; part in the cDDatitutional rtaistance which was offered by the Parlia- 
ment, "not," says H^lam, " without some honoorable inconaistencj'," "n- 
deeming in an intrepid and patriotic, old age the faults which wo cannot avoid ' 
[lerceivingin his aarlier life." (Const. Hiit. i. 47fl.) It wonld ba aa unsafe 
to infer from isolated expressions which he luee as to the anthoiity of the 
clergy, on adherence to theurica like thoae of Laud, aa it would to suppose that 
he was a snpporter of an unfettered Boyal prerogatiTe, because he states in 
" Cawdrey's ease," that England is an absolute monaichy. 

He aaserta, no donbt, that the realm has been beat governed when the 
Kccleaiaatical and Temporal Courts have kept themselves each within their 
on-u province, not interfering with one another. But the danf^r which ha 
feared was the encroachment of the Ecclesiastical Conrts upon the system of 
Common Jaw over which he presided ; and one of tha beat known scenes in 
hia life is that in which be, with the rest of the Jndges, tn the presence of 
King James L, resisted the demands of Archbishop Bancroft and the civilians, 
- [Md, 

' Bacon's Abridgement, 1S3. See also Bishop Blomfield's speech of June 3, 
1650 (Fubliehed b; Fellowes), in the Preface to whivh great nse is made <^ 
the supposed opinions of Lord Cnke, 
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appeals) ; yet, in iaot,^ there are no fbotatepe of any of the nddlity, 
or eomman-law judges, in oommisBion, till the year 1604 {ie. for 
seventy years after the erecting of the court) ; nor from 1604 are 
they fonnd in above on^ oommiBsion in forty, till the year 1639 j from 
whence (i.e. from the down&Jl of biahope and their juriadiotioa which 
ensued) we may date the preseat ruU of mixtares in that court." 

Now, it is evident that this passage is written with a strong 
bias in &votir of the extension of tlie jurisdiction of BpirituaJ 
persons, a feelii^ which is abundantly shown by other parts 
of his Introduction.' And the form thoa given to the passage 

and, with someirhat mde replies, Tindicated the rigbt of prohibition exeTcised 
bj the Courts of Commoa Law. (See Qibaon's Codex, Introd. xxi, ; HiHun's 
Coast Birt. L 1*0.) 

He uoerta stnuigly the independence of tlie Bpiritnal power from foreign 
interference ; and he admits that the Conrta of Common Iaw onght to recognize 
the deddouB of the conrta of the ArchbiahopB and other Eccleeiitttical Judges, 
in mattars pooperlj Within the Ecclesiastical Jarisdiction, becanse ihej ara 
the EioK'^ officers, and their conrta the King's Courts. But he is ybtj far 
from asserting a severance of the temporaltj and spirituslt;, such as would 
inToIve their independence from the control of the temporal Judges. On the 
centruy, be asserts tb«t the expounding of Statntes that coucem Ecdedsa- 
tical Oovemment belongs to the Common Law J ndgea, not to the Ecclesiastical 
(2 lost 614, quoted in Gibson's Codex, Inlrod. ud.) j ^nd that "when in any 
case remedj is given in foro Hculari hy a Statute, the jurisdiction of this 
Spiritnal Court cesses unless it be specislly saved." (Cawdrey's Case v. Hep. 
See also a similar statement. III. Inst. 13.) Some of these expreasions are 
qunted by Bishop Gibson with the greatest disapprobation, and clearly in- 
dicate the general drift of his opinioas as to any possible conf ict of jurisdiction 
between the temporal and spiritnal powers. 

Upon the question, however, whether laymen or ecclesiastics should be 
Judges in the Ecclesiastical Courts, he gives no opinion, though he dwells 
upon the fact that Ecclesiastical Dignitaries are the Sing's Judges for mattsrs 
within thsir l^al cognixance ; mnt^ less does he enter upon this question in 
reference to the highest Court of Appeal, in which the lay and clerical ele- 
ments woold natonlly be combined even if the lower courts were presided 
over t^ spiritual persons. 

His description of the Court of Delegates and of the High Commission 
{1 Inst.) contain no reflectioDs upon the composition of those Courts, in the 
latter of which Uymen were included, while in the former <aa this work will 
show) Common Lsnyers coustautly sat in his time, and laymen formed by far 
the laif^ element Some clear expression on this point would certainly have 
been found, had he held any strong opinion, to which his life and writings lend 
so little countenance, in favour of clerical administration of Ecclesiastical Law. 

1 B^. Offic. Cnr Delegat (Gibsoo's side note.) 

' See Note above, p. xziL lu dealing with the power of Che Ecclesiastical 
Courts in cases of immorality amougst 1^ Laity, as well as the Clergy, which 
afterwaids occasiDned so much odium to the Ecclesiastical jurisdiction, that 
(he Commisnoners of 18S0 recommended its total abolition (see Report on 
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is such that it has often been interpreted^ as asserting thai 
his researchea into tbe papers of the Bel^ates had proved 
that eccleBiasties only had been in the Commisaions up to 
the year 1604, and that between 1604 and 1640 laymen had 
rarely been admitted. His assertion, however, only refers to 
peers and common-law judges, as distinguished from Eccle- 
eiaetical lawyers, lay or clericaL Civilians, therefore, were 
not excluded, even according to the statement of Bishop 
Gibson, and civilians, as we have sees, were often laymen 
even in the time of Henry VIII, — before the end of the 16th 
century they probably were usually so. And we shall find 
that they at all times, as a rule, formed the largest element in 
the Court of Del^ates. 

The statement of Bishop Gibson relates to three distinct 
periods — ^that from the foundation of the Court to 1604, from 
1604 to 1640, and the time subsequent to the Bestoration. 
As to the last period, which fell within the writer's own 
knowledge, there seems to be no reason to doubt his sub- 
stantial accuracy. But as to the second period, his statement 
is absolutely contrary to the fact, while as to the first, the 
evidence which exists is against him. 

We begin with Bishop Gibson's second period, from 1604 
to 1639. We have no very accurate information of the first 
Bcclet. ConrU, pnbliilied 18S3, pp. 62, S3), Biehop Oibaon nuiataios dut 
it alioiild Iw left In spiiitiULl bauds ; and that temponl penalties BboDld be 
"prorided u a, fiuthir terror and panishment, to be called in ai oft u the oen- 
mmt of tbe Church an dieobeyed." (Ccdtx, Introd. p. zzx.) Bishop Qibaon 
■Iwi attempted, as Bishop of London, to rerlT'e the summary mode of dealing 
with cleiioal offences which had been in nse before 1S40, but without snccrss. 
Beport of Ecol. Coorts Com, p. Gfi. 

1 Lord HsiTDwbj, in the debate in the Home of Lords, ou Bishop Blom- 
field's Bill of 1S60 for refeiring doctrinal questions to the Bishops, in coses of 
appeal, ssid : " I have heard it said that for seventy years after its institution, 
tbe Court of Delegates was purely spiritual in its composition ; that ' none but 
Bishops sat an it.' But, happily, I have been able to trace the source of that 
assertion, and to ascertain its incorrectness." He fcoes on to quote Dr. Fasey'e 
Tolnmo on the Royal Sopremacy, p. 202, then lately publisheil, in which it is 
stated that, until 1639, " the name of any civil judge is found only in one 
Commission out of forty. " Lord Harrowby then says, that the author " quotes 
at the bottom of the paf^e, as his authority for the words he has K>ren in 
inverted commas, ' Oibeoa's Codex,' p. zxi. " But, oh !" be continues, "the 
good faith of coutroversialiatH ! My Lords, 1 looV: to the passage referred 
to, and I lind, ' There are no footsteps of any nobility or eommon-lam judgit 
In Commission, ' Jkc " 
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few yeais of this period. But for the last twenty years of it 
we have iiill information in the repertory-book of the Court 
of Delegates.* Daring those twenty years there were 1080 
appeals in EcclesiaBtical causes. The Conit was composed in 

^ The B^Bt^ of Appeals contuns the foUowbig Records of the Coart of 
Ddc^tea, whtcli hsTs been urafiillr examined with ft rievr to tiiii work by 
Mr. J. 0. Smith of the Adminlt; Begutiy. 

(I.) BtUgaUa' Act Boola or AttignaiUm Booh.~Tbee« contain Hiuutas, 
entered in order of date, of the procevdini^ before the tbtjous Commissioners, 
or Delef^tea apptnntad pro ufd via to hear each Appeal. Each UinQte 
Tccorda one of the stepe in the proceedingB, and gives tho names of the 
DeleKstee then present. 

Of these " Act Books " or " Aasignation Books," there ia a regular Series 
commencing in 1601, and, except a break of about ten jeais, Irom 1640 to 
leSO, continoing down to tlie abolition of the Conrt 

One Yolmne onlj has been found of an earlier date ; viz. f^m 1GS8 to 
1544, and this woald seem to have been transcribed in tlie 17th centniy, from 
earlier records now lost. 

Both this and the Act Books of the ITth centniy have been much damaged 
in post years, and are often very difficolt to decipher. 

(11. ) Delegated Pnxemea. — The Process in each case contained a copy of all 
the minutes, eridence, and other docaments in the Cause, up to the time of tlie 
Appeal, on the commencement of which the Process was transmitted to the 
Deleptes from the Conrt below. 

The earliest of these ProcesKa u dated IflOB, but, compared with the number 
of the Appeals, there are Tery few Processes remaining anterior to the Reaton- 
tiou. They were strongly bound a few years ago, and aie in good condition. 

(III.) Reptriory Boola. — Those contain a Ust of the Appeals of all kinds in 
otderof date. They giye the Title of each Cause and the names of all theDelc- 
gata appointed by the Koyal Commission to heai it, ti^ether with a copy of 
the " Qnomm Clause " in each case, i.e. the Clanae of the Commkwion which 
stated how many of the Delegates mast be present at the ordinary proceedings, 
and how many (which raried in diOerent Commiamons) when sentence shooM 
he pronounced. The; also state from what Court the Appeal had come, and 
occasionally a note is addtd to show the nature of the decree appealed from. 

The earliest of these books commences in IBIB, They are continued regu- 
larly until 1789, when the list abniptly termiuates ; but between those dates 
they seem lo be almost, if not qnite, comyUte, and show clearly how the 
CoQrt was constituted. 

Rcrides the books already meotioned, there isalarge number of loose papers 
and parchment docnments connected with Appeals to the Delegates. Among 
tht«e are many " CimanimioM of Appeal," i.e. the Commissions issued by the 
Crown ont of Chancery, nnder the Great Seal, appointing by name the Com- 
miMiouera or-Delqpttes for the hearing of the several Appeals. Those ilatc 
tram about the year 1050. The Commissions are engrossed on parchment, 
but generally mnch defeced. The other documents are mostly instruments, or 
eopisi of instruments, issued dnring the progress of a suit 

The books containing the proetma have lately been removed to the Kecord 
Offloe, in Fetter Lane. All the other documents mentioned in this note are 
at the Admiralty Segistry, at Docton* Commons. 

d2 
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872 caaes of civilians only, in 2 cases' of Bishops only, in 
24 cases of bishops and civilians together, without peers or 
Common-I*w Judges. On the other hand, in 110 of the 
ConmuBsions, Jui^s alone are named with the civilians ; iu 
59, Judges, with Bishops, and civilians ; and in 13, temporal 
peers are found with the civilians aad with either Judges or 
Bishops. In the place, therefore, of Bishop Gibson's assertion, 
that the nobility or Common-Law Judges were present in 
no more than 1 Commission out of 40, we have the tact that 
they were present in 182 Commissions out of 1080, viz. rather 
more than 1 in 6, and, iu more than 1 case out of 10, they 
formed the only element in the Court besides the civilians. 
On the other hand, the Bishops were present in about 90 
Commissions out of 1080, viz. 1 in 12, and in hut 24 of these 
cases, viz. 1 in 45 of the whole number of appeals, were they 
alone with the civilians.. The civilians were present in all 
but 2 Commissions, and in more than 4 cases out of 5 com- 
posed the whole Court. 

"We now turn to the first period, aa to which we have 
not such ti-ustworthy information. The only evidence cited 
by Bishop Gibson, besides a general reference to the records 
of the Del^ates, is the quotation from the " Befonnatio 
Leguni," compiled by the Commission of thirty-two persons 
appointed in the reign of Edward VI. in accordance with 
the intention of the Statute 25 Henry VIII. c 19,^ but 

' Leslie v. Ainger, and Aiiigill n. Archbishop of Canterbury. The latter was 
El question as to tha right of patrouogo. 

' Fronde's occotiut of this Commission is aa ToUolrs : — - 

" ThE sudden emaociptttion from the control of the Church Coarts had led 
to license, and 1}oth the religions parties desired alike a restoration of disci- 
pline. On the 14th of November the bishopa presented a complaint in the 
House of Lorda that their jurisdiction was despised and disobeyed, tliat they 
could cite uo one and punish no one ; they could not oven compel those who 
were disinclined to appear in their places in chui'ch. The peers listened with 
regret, and the prelates were invited to prepare a measure which would meet 
the neceasit/. After four days they produced something which to them was 
satisfactory; but it was found to savour too strongly of their ancieotpreten- 
aiona. The motion led only to the reappointment of the Commisaiou of 
thirty-two, who were long before to have reformed the Canon Law ; and the 
fruit of their exertions, when at last it i;ccmed tu have actjuirul vitality, 
dropped to the grouud unri|i«. The time was passed when the English loity 
would sahmit their private conduct to ecclesLaAtioil discipline, whether it wm 
Catholic or whether it was Genevan."— Vol. v. p. 3fi0. S«e also Been iv. 
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which never passed into law ; — " Quo cum fuerit causa devo- 
lota (i^. to the King] earn vel Concilio Provinciali definiri 
volvunus, si graviB ait causa, vel a tribus quatuorve episcopis 
a nubia ad id constituendis." 

It may, indeed, be inferred that the recommendations of 
this Commission represent the opinion which would have 
actuated the advisers of Edward in the appointment of Dele- 
gates, but this is a very slender foundation on which to build. 
We may at once set against the assertion of Bishop Gibson 
the counter-assertion of a contemporary writer, tiie editor of 
Watson's "Clergyman's Law" (third edit. 1725, p. 56). 
That writer, after quoting the passage from the " Reformatio 
Legum," goes on to say — " Sut, as that book was never esta- 
blished by any legal authority, so the practice has been all 
along to have lay judges joined in that Commission with 
ecclesiastics ; though a Bight Rev. Prelate has lately asserted 
it to be but a modem practice, viz. only from the year 1639 — 
a gross error." Dr. Watson's assertion, as we shall see, is the 
better grounded. But it is not by assertions, or inferences 
from the supposed intentions of public bodies, that the matter 
can be settled. The only real information on such a subject 
is that which is at least as accessible to us as to Bishop 
Gibson, viz. the recorded facts as to the formation of such 
Courts of Appeal 

In the case of Lambert,' who was accused of blse doctrine 
relating to the Sacrament in 1538, and, being condemned by 
the Archbishop's Court, appealed to the King (probably under 
the Statute 25 Henry VIII. c. 19), the King in person heard 
the cause in Westminster Hall, but the whole of the peerage, 
lay and spiritual, and the twelve judges, sat as assessors. 
Whether or not this can be taken as an actual precedent for 
the cases which we are considering, it certainly seems to show 
that temporal peers and common-law judges are not likely to 
have been excluded in the trial of cases of doctrine on appeal 
to the King, 

The actual records of the Delegates to which Bishop Gibson 

refers as his sole authority are, so far as relates to this period, 

veiy scanty. A book, however, of Minutes has been found 

t Fronde, toL iiilp. 836. 
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recoiding the proceedings in the years 1538 — 1544 Id these 
the Commiaaions are exclusively composed of civilians. 
It is true there is no " footstep " (to use Bishop Gibson's term) 
of temporal peers or common-law judges, but neither are 
there any footateps of Bishops or other diguitaries of the 
Church. 

We find in the re^ of Mary, on the reconciliation of the 
kingdom to Bome,' the legislative condemnation of the acts of 
the Jndges Delegates, as proceeding by lay authority.* But 
these judgments, "even the judgments of laymen upon spiritnal 
mattetfi,"' are confirmed by this Act, and the mode of proceeding 
in cases in which condemnation had been passed for adherence 
to the Soman Catholic system, was to issue Commissions of 
Beview. There are several such Comnussions ezlsting in the 
Becord Office, issued to mixed Courts partly of laymen partly 
of ecclesiastics. Bumet states that he had seen the Commis- 
sions for restoring Bonner and TunstaL " The Commission for 
Bonner," he says,* " bears date August 22d, 1553, setting forth 
that he had petitioned the Queen to examine the appeal he 
had made &om the Delegates that had deprived him." ° 

' Pha. k M«7. c 8, mx. 88. 

* " Qui anatoriUtfl lucali procsdebant" This is quoted in tike Index to 
Gibson's Colex in. these words: "The judgmsiits of Delegate cenmmd •* 
ths jadj^ents of Uy authoritj in «piritual mattera." It is possible, howerer, 
that the "Delegati" taaj mean no more than laj chancellors, or others, to 
whom Bishops delegated their innctioDs, according to the Act 87 Ueu. Till, 
c. 17. 

* " FrocesBus coram qoibnsvis Jndidbni, etiun laicis, enper materiii Kpiri- 
tualibus habitoe." 

* Hist. Ref. iu i94. 

■ From this Commission, which is now iu the Bacord office, it appears that 
the CommiBsiouera or Delef^tes by whom Bomier had been deprived in the 
reign of Edward VI. were the following ;— - 

Thomas, Archbishop of Canterbury. 

Nicholas, Bishop of Kochester. 

Thomas Smyth, Knight, one of the principal Secretaries 

of the King. 
William Maze, Dean of St. Paul's. And 
William Petre, Knight 
Two therefore of the Commisaioiiers were laymen. 

Again, on the commissiou granted by Msiy for Bonner's restoratioii, there 
is the following endorsement, with the names of the Conunissionen appointed 

"A Commisaion to certain noblemen, gentlemen, and others learned in ths 
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Bishop Oibson's statement, however, does not seem to be 
well founded, even so far as it asserts that there ia no record 
of the presence of the Commoa Law Judges during this period. 
In Coveney's case (referred to by Dr. Watson),^ in 1561, an 
appeal having been made by the Warden of Magdalen College, 
Oxford, to the Queen in Chancery from a sentence by the 
Bishop of Winchester, as Visitor of the College, the appeal 
was committed to two Judges joined apparently with some 
civilians. They resolved that the appeal did not lie ; but their 
appointment shows that the common-law Judges were not 
excluded from such Gonmiissions. And this is, so far as is 



liMi, for the eiaminstioc and demion of the causes of tppeal and complaint 
of EdmnDd Bonner, Biahop of London. 

"8TN. WmiOH." 

William, Harqnii of WinctieBter. Oilbert Bonnie, Archdeacon of Bedford. 

Heni7, Earl of ArondeL David Foole, LLD., Archdeacon of 

EdwMd, Eari of Derbjr. Derb;. 

FiBBoa, Earl of Shrewabnrjr. Antom' Drajrcot, LL.D., Archdeacon 

Bobert SnthwaU ) of Huntinidon. 

Richaid Suthwell („■»,, WiUiam Cooke 1 

Edward Came f itnignta. .^ f,^^^ J , , n 

Richard R«uie J Geoffrey fflyn )^^"- 

William Boper ) Ennires WiUiam Amfitod, Canon of St Paul'* 

Jolm Tregonnell J '^'*'"** agd President of the Cliapter. 

Uaurice Grifflth, Archdeacon of Bo- 
cheater. 
John Wliite, Warden of St Uarj'a 
College, Winchester. 

' Dyer, 209. — Michabluas Tsbk. 3 and 4 Eueabxth. 

" MemorandQm, That this Term oiie CoTeney, Preadeot of 
Hagdalene College in Oxford, made an Appeal to the Queen in her 
Chanoery, from the sentence of deprivation of the Bishop of 
Winton, founder of the said oollege, the Viaitatioii of which (for 
the good govemmeat of the House, and aooordiog to the statutes 
iind oonstitutiona there) beloDgs to the Bishops of Winton, and . 
exempt from every Ordinary, &o. And the diaoussion of this 
appeal wucommitted to Browne Justice and Watson Justice, vho, 
after divers conferences with the oiviliau^ resolved that the appeal 
doee not lie, and that he has no remedy as the laws are at this day, 
because the case ia out of the statute of 24 Hen. TIIL a 12, and 
does not observe the order of the statute, dec for this matter of. 
deprivation is merely temporal, and as by a lay patron," 

Also, " VatX if he be BO exp^led, be may have an Assise or eutdk 
suit at the Common Law." 

This Case is also quoted by Coke (4 Inst 337), who speaks of 
CoToiej OS " President of New Collega." 
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known, tihe only evidence extant as to the composition of the 
Court of Delegates dmii^ the reign of Queen Elizabeth. 

Thus it appears that auch records as exist for the early 
history of the Court of Delegates afTord no counteaance to the 
opinions which seem to have been very generally received on 
Bishop Gibson's supposed authority, that Ecclesiastics alone, 
oi almost alone, composed the Court of Appeal in the latter 
part of the 16th centui7. 

Upon the re-establishment of the Ecclesiastical Courts in 
1660, what Sishop Gibson calls " the Kule of Mixture," pre- 
vaUed for all causes alike, not only matrimonial and testa- 
mentary, but also those of a more spiritual character.' The 
essential and invariable element in the Conrt were the civilians. 
To these, in all causes of importance, Common-Law Judges ' 
were added. The Bishops also were, at first, more frequently 
present than before, being on one Commissiou out of five up 
to 1700. And in a few notable cases temporal Peers were 
added to form a " full Commission." 

It would seem, however, that before the middle of the 
eighteenth century, there had been a change in the practice. 
Bishops, like Peers, being rarely placed in the Commission ; ' 

' A few cases nuj be giTsn bb instaficea : — 

1S08. Nicholla «. KicbolU ; Testamentary. Three BUhops, three Judgei, 
Fiye Doctors. 

1664. Sloderc. Smallbrooke ; a eiiit agauiit a clergrman for Tarioue offences^ 
incladiug incontinence, magic, aad treason. Three Bishops, three Judges, 
one D.C.L., and the Judge of the Prerogative Court. 

1690. Tanghan v. Jackott ; Hatrimonial. Tiro Bishops, tbreu Judges, 
four Doctors. 

1682. — InSal tern. Davis, describedlo the Catalogue of "Delegates' ProcosseB" 
as "A suit sgajnitt Davis, Vicar of Peun, Bnclcinghamshire, for omitting lo 
read, ftc, as required b; Law, the Thirty-nine Articles, for preaching in favour 
of Popery, and for neglecting Cure of Souls in that Pariah, together with other 
Offences," — all the proceedings would seem, from the minntes, to have been 
taken before civilians only, without either Bishops or Common-Law Judges ; 
but three Bishops and three Judges were in the commiaaion. 

1700. Lucy V. Watson ; appeal from the Archbishop of Canterbury's 
sentence of deprivation on the Bishop of St David's. 3ii Bishops, fire 
Peers, five Judges, three Doctors, the Admiralty Jndge, and a Master in 
Chancel;. 

1713. Whistou's case. Heresy. 8ix Bishops, three Judges, five Doctors. 

* The Common Iaw judges sat in, at least, two out of three of the Gccleai- 
Bitdcal Appeals from 1660 to 1703, and after 170S wen always present. 

* A Beport is given in " Atkynef Chanooi; Beporti," voL iiL p. 79S, of an 
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from the date of the judgment of Lord Hard-wicke, in Helyar's 
ca^, 1754, there hare been found only five appeals on which 
Bishops eat as Del^ates. The last of these was Harford v. 
Morris(l781),a Matrimonial suit, when the Commission con- 
sisted of one Archbishop, two Bishops, three Peers, three 
Judges, three Doctors. It is remarkable that in the case 
of Havard v. Evaoson,' in 1777,^ (one of the three cases 

•pplication made in Cbancerr on the SOth April, 17S4, as part* Helyar, in 
Appeal &om ft Scotonce of the Fran^tire Court in tlie wise of Heljaf t. 
Helju (Lee's Reports, by FhilUnare, toI. i. p. 47S>. Alter stating the 
question at issQP, the Beport proceeds : — 

" A Petition iras preferred to the Lord Chanrellor on tlie part of the priu- 
dpal Defendint in that Cause, for a foil Commisiiiaa of Delegates, and alao a 
Cnna-Fetition, piajing that the Commission may issne to Judges of the 
Common Law and CiTUians only. 

" Lord Chancellor " (Hardwicka) : 

" It ii in the discretiou of this Coart vhether they will gnnt a Commission 
of Delegates to Judges of the Commr5n Law and Ciriliana, or to them and the 
Ixirds Spiritual and Temporal. 

" I have grantod a foil Commission where the jurisdiution of Bishops ia in 
costroTersy, or any question is depending that concerns the Canon and 
Ecclesiastical Law. 

"The principal intention in granting full Commissions is, where legal and 
Ecclesiastical matten come in qaestion ; and in order to balance the objection 
fa) one law more than to the other ; and to obviate this, the Jndges in both 
were appointed. 

",The present matter ia npon the point of a Will, and altogether a question 
of Law, and therefore 1 ahall dismiss the petition of the party appellate, and, 
according to the prayer of the Cross-Petition, direct a Commission of Delegates 
to Judges and Civiliang only." 

' In the Catalogue of Delegates' Processes, the Cose of Havard v. Evanson 
b tbos described : — 

" The Office of the Judge was promoted in the Consistory of Gloucester, by 
Havard and another, against Etbiibou, Vicar of Tewkesbury in that diocese, for 
BefarmaCion of b& Manners, lui. , espacially for depraving and impuf^ing the 
liturgy and Articles of Religion, Ac., for not using the prescript Form of 
Divine Service, ftc., for mointdining Doctrines repugnant to the Thirty-nine 
Articles, 4c., and for other Irregularities and Excesses. Eiie the Articles, 
foL 175, 25U ; annexed to which is exhibited a Pamphlet, cha^^ to have 
been written by Evanson, entitled 'The Doctrines of a Trinity, and the 
Inomation of God, examined upon the principlea of Keason and common 
sense, 4c.,' which ia transcribed entire into the Process." 

■ All thoee named in the Commission, viz. three Judges and five Doctors, 
were present at the opening of the case ; hut Sir William Blacksfame seems to 
have been the only Jndge who {with the Civilians) look part in the subsequent 
proceedings. 

This suit was inBtitut«d against Evanson (for Heresy, 4c.) by Havard, in 
the Consistory Court of Gloucester. The Judge of the ConsistoTy Court having 
admitted certain Depositions against Evanaon, he aj^ealed to the Court of 
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retnmed in the Parliamentary paper of 1850,) though it was 
directly a case of hereey, no Bishops were in commission, bat 
only Common-Law Judges and civiliana The last record of 
a Bishop in any commission is the name of the Bishop of 
London, in a Commission of Keview, in the year 1798. 

The true inference from these facts would appear to he that 
in the Court of Delegates, besides the civilians who were in 
all but one or two commlBsions, there were, during the first 
seventy years of its existence, sometimes probably ecclesiastics, 
sometimes Common-Law Judges ; that in the time of James I, 
and Charles I. Bishops were occasionally added, but more often 
Common-Law Judges ; that for the first fifty years after the 
Restoration, there were most usually Common-Law Judges in 
the Commissions, and often Bishops ; but that gradually the 
Bishops were withdrawn, while the Judges became an int^^ 
part of the Court 



vn. 

In the year 1830, a Royal Commission was issued for Uie 

purpose of making full inc[iiiry into the course of proceeding 
and jurisdiction of the Ecclesiastical Courts, and of recom- 
mending any alteration which the Commissioners might think 
desirable. On this Commission, besides the names of eminent 
Judges of the Civil and Common Law,' were those of the 
Archbishop of Canterbury (Howley), the Bishops of London 
(Blomfield), Durham (Van Mildert), Lincoln (Kaye), St. Asapb 
(Carey), and Bangor ^theU). In the begiiBiing of 1831 

Arches, which reTersed the decirion of the Court below, aappressed the Depo- 
aitionB, and dismissed {i.e. acquitted) the Defendant ETaneon. From tiiia 
Decree Havard appealed to the King in Chancery, and the Court of Delegates 
confirmed the decree of the Conrt of Arches aa to the soppreasion of the Depo- 
sitions, OT at least the more material of them ; bnt insCMd of coufinning the 
ditmisaal of the Defendant Evanson, retained the cause for further hearing. 
It saema, however, that Uavard fonnd it oselees to go on with the prosecution 
after the rqection of the Depositions, and accordingly he renounced the Appeal, 
and the cose ended. 

1 Lord Tenterden (Chief Justice), Lord Wynford, Sir S. Tindol (Chief 
Justice of Common Pleas), Sir W. Alexander (Chief Baron of the Exchequer), 
Sir J. Nichull, Dean of the Arches, and Sic C. Bohinson, King's Advocate, 
Sir. H. Janws, Sir C. E. Carrington, Dr. Luahington, and Hr. Fergnaaon. 



.V Google 



COMMISSION ON BCOlESIASnCAL CODKTS — 1830. lix 

these commissioners were requested, by a communicatioa 
from the Lord ChanceUor (Lord Brougham), to report specially 
and immediately on the jurisdiction of the Court of Dele- 
gates, and the expediency of transferring that jurisdiction 
to the Privy Council. The general Keport was not presented 
till February IStJi, 1832. It contains a full account of the 
Ecclesiastical Courts, and deals, amongst other matters, very 
thoroughly with the questions connected with "the Cor- 
rection of Clerks in Holy Orders," making elaborate recom- 
mendations, many of which were subsequently embodied in 
the Church Discipline Act of 1840. 

The portion of the Eeport which deals with cases of this 
kind commences thus : — ^ 

" Our notice has been first attraot«d to that bnmoh of it [the 
jnriadiotion of a criminal nature possessed by the ecoleoastioal 
oourts] which embnoes the corredum of deriu^ It is most fitting 
that there should eiist some tribunal to which the clergy should be 
amenable for any open Tiolation of morality, or disr^ard of the 
sacred obligations into vhioh they entered on becoming ministera of 
the Church of England ; but we have had the satisfaction of finding 
that, for many years last past, the instancea have been very rare in 
which it has been necessary to resort to judicial proceedings for the 
purpose of punishing ofiences comniitted by them." 

A little later, speaking of the inquisitorial process intro- 
duced in old times into the general exercise of ecclesiastical 
jurisdiction, the Eeport quotes the preamble of the Statute 
of 1534 against Heresy, and speaks of the tx officio oath, and 
the effect upon ecclesiastical discipline of the Court of High 
Commission, which dealt with matters of doctrine at least as 
much as with those of discipline. There can, indeed, be no 
doubt that all the commissioners were well aware that 
charges of false doctrine were one principal part of the 
subject of the Correction of Clerks with which they dealt so 

1 P. E8. 

■ Earlier in the Bsport this portioii of the anhject is tliiw olloded Ui : "Tha 
third clsB8 iuclades Church discipline and the Correction of Offences of a 
^aitval kind. Thej are proceeded upon in the ■via.j of eriminal anits pro 
ialuU anima, and for the lawful correction of msnnera. AmooK theM are 
offences comniitted by the clergy tJienueLTes, inch as neglect of duty, immoral 
wmdnct, odranciug doctrines oot conformable to the Article* of the Church, 
■offering dilapidatiooe and like offences." (F. 13.) 
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largely ; and, although cases of doctrine had not been ire- 
qnent in the yeai8 immediately preceding the Commission, 
yet the celebrated judgment of Lord Stowell in the case of 
Mr. Stone, in 1809, conid not have been forgotten by those 
who in 1831 recommended the transfer of the Appeal to the 
Privy ConnciL Indeed, it may well be asked for what pur- 
pose six bishops were placed in the Commission, except that 
of attending to the questions connected with the professional 
obligations of the Cleigy. 

The Special Report of the Commissioners recites the iasae 
of the Commission, and the question addressed to them by 
the Lord Chancellor, with the answer which they had thought 
it right to give, viz. — 

" That it would be expedient to abolish the jorisdicticm hitherto 
exercised bj judges delegate, and to tnuufer the ri^t of bearing 
appeals to the Privy Council ; provided that, in ord«r to render that 
tribnnal effident for such purpose, a auffident number ot days for 
the atting of the Privy Couacit be fixed, and some arrangement 
made for the ftttendanoe of Privy CouncillorB oonveraant with legal 
principles ; and farther, that the present proceedings for a Com- 
misnon of Revieir ought to be abolished." 

The Commissioners then proceed to give their reasons for 
the proposed change, which are as follows : — 

" The formation of the Court of Delegates, as a Court of ultimate 
Appeal in Ecclesiastical Causes, under the Statute pasaed in the 
25th year of King Henry the Eighth, in lieu of the ancient form of 
Appeal to Rome, may be well suited to effiact the object of keeping 
the adminiBtmtion of the Ecclesiastical Iawb in due observance of 
the Common Law of the Realm : — But it presents anomaliee, which 
have been pointed out by all the witneases who have been examined 
by OB on this head of inquiry, and which appear to have been 
always considered as defects, and were made the subject of repre- 
sentation to the Crown in Petitions, for their amendment, in the 
reign of Charles the Second, though without effect. 

" The Court is ooustituted for each separate Case, by Commission, 
under the Great Seal, to certain penons delegated thereby to hear 
and determine the particular Cause. In ordinaiy cases, the Dele- 
gates are three Puisne Judges, one from each Court of Common 
Law, and three or more Civilians ; but in special caaes, a fiiller 
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CommiBsion is sometimos issued, oonsisting of Spiritual and 
Temporal Peers, Judges of the Common Law, and Civilians, usually 
three of each deeoription. 

" In case of the Court being equallj divided, or no Common-Law 
Judgeformingpart of the majority, a Commi*»um of Adjunct*^ itsMBB, 
appointing additional Judges of the same desoriptioa 

"The decision of the Court of Del^atea is final, no further 
Appeal lying as matter of right ; but a Petition may be presented 
to Tour Mi^esty in Council, for a Commitnon of Bmiew.* This 
Petition is referred to the Lord Cbanoellor, who, after hearing 
Counsel on both sides, advises your Migeety thereon. 

" On this descnpUon of the constitution of the Court of Delegates, 
we feel bound to observe, that a Special Commission being required 
in eaoh case, some additional expense and delay are thereby 
incurred. The Judges in eaoh case being difierent, the uniformity 
of decinon is not eo well preserved ,* and it not being the practice 

^ la > tcetamestary case in ISIS.IS, Hsnihaw and Hadfield v, AtkintoQ 
and Atkinson, no less tlian three commiBsians were enccesdvely issned, the 
Judges being three timet aqoally diTided. (Lee's Baports b; PhiUimoTe. 
Tol. I. p. 240). 

• The following eitniet from a note in Vespy's Eeporta flv, 311) deBcribea 
" the practice in this very rare pToceeding : " 

"The Petition of Appeal is addiessed, not to the King iu Cliancery, but to 
the King's most excellent M^est; in Council. It stated brieQ; a o^ed caM 
of facta, and the sentence of the Court of Delegates ; and that by such sentence 
the Petitioner thinks himBelf aggrieved. It then proceeds to praj, that His 
Majesty would moat grocionsly be pleased to grant aCommiadoD of Review to 
rehear, recou«ider, and determine the said canse, directed to soch Lorda 
•Spiritual and Temporal, and Judges of the Common Law, and Doctors of the 
Civil Law, of this Realm, as to His U^esty in his great wisdom shall seem 
meet, with the nsnsl clause of Quorum. 

" An order then issues from the Council to tlie Lord Chancellor, to inquire 
into the merits of the Petition, and report his opinion to His Majesty. 

"In consequence of that order the Lord Chancellor hears the parties by 
Connael, inclnding CiTiliana, and malccs his Report to His Majesty " (in the 
form of a Certificate), " whether it will be reasonable and properfor His Majesty 
to grant a Commisdon of Review according to the Prayer of the Petition. If 
the Beport ia in favour of the Petition, an order issues from the King in 
Council, directing the Lord Chnncellor to cause such Coinmission to I.b pre- 
pared in the usiial manner under the Grant Sp.iI. The Commiflaion is directed 
to new Delegates, inclnding Lords Spiritual and Temporal, Judges of the 
Common Law, and Doctors of the Civil Law ; and in order to make a final 
decree or senteuce, one at least of each class is directed by the Commission to 
attend." [This last direction seems to have been what was contained in "the 
ureal Clanse of Qnonim," mentioned aliovc] Blackntone speaks of the Com- 
mienon of Review as being "not a matter of right which a subject may 
demand, ez liebitojvtlitiiB, but marsiy a mottsr of bvonr, which theiefors i« 
often denied." B. iii c 6. 
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of ths Court to deliver or explftin the grounds of its judgmento, 
tb« principles on which they are founded are not euffidently 
aaoertained. 

" With respect to the Common Law Judgea, notwithstanding 
their great learning and experience in the Iaw of their own Courts, 
and the great attention and diligence with which they bare alwaja 
discharged tbeir duties, they must oooaBiooally. perhaps not unfre- 
qnently, r«ly for the Law of the Ecclesiastical Court on the 
Civilian Condelegatea ; who, in oonaequence of the Principal 
Advocates being chie&y eugaged as Counsel, are often Jnnioi' 
Advocates, and are thus frequently appointed to act as Judges of 
Appeal before they have had any considerable practice or ezperi- 
enoe in their profeaeion. 

" The system of appointing Advocates to act as Judges is liable, 
perhaps, to a still more general objection in principle ; namely, 
that being Advocates, their opinions and judgment upon tlie case 
before them may be in some d^ree biassed, however unintention- 
ally, by the bearing which the decistou may have upon umilar 
causes in which they may be then engaged as Counsel. The divi- 
sion of opinion of a Court so constituted being known, becomes 
a groDud of dissatishotion to saitors, and enoour&ges applioatiom 
for Commissions of Review. Commissions of Adjuncts, if neces- 
sary, and CommiesioiiB of Boview, if granted, are attended with the 
expenses and delay of Rehearing, and must be inwiuctive of great 
inconvenience. 

" There being no permanent Court, but each Commission being 
limited to the particular case, no general orders and r^ulatious 
can be made for expediting the course of proceeding, or establishing 
rules of practice. 

" These reasons, which may powibly be further elucidated in our 
General Report, by considerations growing of the matters there to 
be discussed, havo iuduoed us to think (hat the constitution of such 
a Court is essentially defective : and though we might have found 
difficulty in proposing an unobjectionable substitute, if our atten- 
tion had not been directed to the expediency of removing that 
Jurisdiction to the Frivy Council, we have no hemtation in 
assenting to that proportion, subject to the adoption of snofa 
suitable regulations and provisions as we have before suggested for 
renderiog that 'lYibunal efficient for such purpose. 

" It appears to us, that an Appeal to the Privy Council would 
not be attended with the otyections and inoonvenienoes above 
enumerated, 
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" l^e Privy Council, being compooed of Lords Si»ritaal and 
Temporal, the Judges in Equity, the Chieb of the Common-Law 
Courta, the Judges of the Civil-Law Courts, and other penons of 
l^al education and habits, who have filled judicial sitnationi, 
seems to compriae the materials of a most perfisct tribunal for 
deeding the Appeals in questloo : and although it would be pre- 
matore at the present moment to lay down any certain or inflexible 
rule, by which the constitution of such Court should be goveraed 
ID the appointment of its inembras, yet it may well be obserred, 
that tlM unim in one Court of Appeal, of a Judge in a Court of 
Equity, a Judge of one of the Courts of Common Law, and a Judge 
of one of the Courts of Civil Law, whilst it follows the principle on 
which the present Court of Del^atea is oonetituted, avoids, at the 
same time, many of the inoouTenienoes above pointed out, and 
brings with it the promise of many advantages peculiar to itselC 

" It is Airther to be observed, that this tribunal is always in 
existoioe, and does not require a Special Commisaiou in each case, 
but only & general authority, similar to that given for the hearing 
of Appeals in Priee Causes. 

"It is usnal at the Privy Council for the presiding Law Lord to 
deliver the grounds of the judgment ; which, being thus known 
and reported, tend to settle principles, and to establish uniformity 
of decision. 

" The necessity of applying for Commisuons of Adjuncts, or of 
Review, would no longer exist ; as any doubt felt by the Court 
might either be removed by conferring with other Members of the 
Board, not present at the bearing, or, at the utmost, by a re- 
bearing. 

" No new arrangement of registrars, or other officers, would be 
necessary : the Appeals would be prosecuted in the same manner 
as Prize Appeala The Registry of the Delegates and of Prize 
Appeab is already one and the same ; and the subordinate proceed- 
ings, prepoTfitory to the healing, would be conducted by Surro- 
gates, as in Prize Appeals. 

" 'Hie exercise of this jurisdiction by the Privy Council would be 
no anomaly, for in testamentary and other eocleeiflstical matters 
arising in tbe Colonies the ultimate appeal is to your Majesty in 
Couneil. 

"Tlie number of Appeals is not liVely to be onerous, sinoe the 
whole number from both the Provinces to the Del^ntee for the 
list thirty years have been only ninety-five, which gives as average 
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of little more tbaa three in the year; and although, from tbo great 
increase of personal property, the number, of late yesR!, baa rather 
increased, jet, taking the average of the last ten years, they do not 
quite amouat to four iu the year ; while, from the greater expedi- 
tion in the hearing, and more uniformity in decision, it noay be 
hoped that the number would rather be dimiuished than increased, 
more especially if, by r^^lations which might be found expedient, 
checks could be given to Appeals from griwaneet in intermediate 
steps in the cause, and still more so, if decisions upon questions of 
lact shoatd be rendered more satisfactory and eonclnsive, most 
Appeals being rather upon the facta of the case, than upon any 
point of law. 

"The Court of Privy Council, being always in existence, would 
have the power of making orders and regulations for expediting 
causes, and for correcting any inoonveniences in the oourse of 
proceedings and of practice." 

The recommendation thus made by the Commissioners, that 
the Privy Council should be made a Court of Final Appeal in 
Ecclesiastical cases, was strictly in conformity with what may 
be termed the historical development of the Privy Council.' 
That body— or, to use the stricter and more accurate.term, the 
King in Council — has always been, fi-om the earliest period 
of the English Monarchy, the seat, as it were, of the Eoyal 
pren^tives. All the ultimate rights of the Crown — all the 
indefinite powers which are supposed, in theory, to reside in 
the Sovereign — have always been exercised by the King with 
the aid of advisers ; in other words, of the Privy Council, 
which is nothing more than the body of advisers, whoever 
they may be, on whom the King may call for counsel, and 
who, as a matter of fact, though this is not theoretically 
essential to their position, are bound by an oath to perform 
their duty as loyal Councillors of the Sovereign. Tlie claim 
to hear final appeals in matters Ecclesiastical, being pre- 
eminently one of the original prerogatives of tlie Crown, is, as 
such, naturally exercised by the King in Council. Indeed, 
from the earliest periods of history, the Privy Council, of 
which Ecclesiastics have always formed a more okjess con- 

■ See the Arnold Essay for 1880 on the Privy Council, by Mr. A. V. Dicey, 
Fellow of Trinity College, Oxfotd, who has anpplieil the information from 
which this uid the foUowiog paragraph hare been nritttu. 
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siderable part/ haa exercised a Bupervision over Ecclesiastical 
matters. In the few published records of ita proceedings, 
which refer chiefly to the reign of Henry VI,, may be found 
traces of its dealing with heresy, and with what, in that age, 
would be an Ecclesiastical offence — sorcery. The Council, 
moreover, not only kept a jealous eye on the distribution of 
bulls, but intervened in minor Ecclesiastical matters, which 
mifiht have been supposed, in the middle ages, to belong 
especially to the province of the Church or the Pope Thus, 
monks who wished to change their order, craved permissiou 
to do 80 of the Crown, through the Council. 

The essential peculiarity of the Privy Council is what may 
be termed the indefiniteness of its constitution. Being not an 
organized body, but simply an assemblage of alt the advisers 
of the King, it has at no time acted in collective union. 
Many of our institutions — such, for example, as the Cotut of 
Chancery, and the ordinary Law Courts — were, historically. 
Committees of the Council, which gradually took a permanent 
form ; and even tliat body which would be described simply 
as the Privy Council, ha<3 always acted through Committeea 
selected out of the whole number of Councillors. This pecu- 
liarity of the Privy Council admirably fits it for dischai^ng 
the functions of a Court of Appeal. It has always been the 
Court of Appeal for Colonial cases ; and it is the Court to 
which resort would naturally be proposed in a case in which 
no other Court was specially provided. Any persons whose 
position or learning makes their presence as Judges in such a 
Court desirable, may (except as limited by Statute) be sum- 
moiied; and the constitution of the Court can easily he 
modified, with a view to bringing together those persons who 
are best qualified to decide on any special class of cases. 
Nor are the arrangements actually made by the Statutes of 
William the Fourth, for the bearing of appeals by the Judicial 
Committee, in any sense alien from the ancient constitution of 
the Coimcil. Its history shows that, in thus acting through 
subdivisioDS of its body, it preserves its traditional character 
and mode of action. 

' The two Archbiahopa cluin a pretciiptive right to act u Conncillon. 
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Lord Brougham, in introducing the BUI for the transfereuce 
of the Appellate Jurisdiction, described in the following 
terms the Court for which the Privy Council was about to 
become the substitute :^ — 

"The Crovn might issue this_ comnuBaion (of delegates) to 
whatever peraoue it pleased, but it had been long the practice to 
inae that commiBaion to a certain description of persons. Those 
penona were generally three or four of the Judges in the Courts 
of Ocmmon Law, and three, four, or five Civilians. The con- 
itrnction of that Court was anything but well adapted for the 
performance of the important duties that were assigned to it 
It was first required by the rules of the Court that, in order to 
make its senteuce valid, one of the Common Law Judges should 
be a consenting party to it In the second place, when an equality 
of deciuon ocoarred (an oocurreuoe by no means unfrequeut in 
this Court, where there were often but six of the Judges in 
attendance), there was no sentence. In the third place, the 
Common Law Judges, who ooustituted a part of this Court, wero 
obliged, in forming their judgment in the case referred to them, 
to rely on the assistance of the advocates of the Civil Law Courts, 
who had been appointed in the same commission, and who were, 
of course, considered to be more conversant with those prin- 
ciples of law on which the case was to be decided than they could 
be. Now it go happened, that the Civilians appointed on those 
commisuons were not the best qualified to render that sssistanoe to 
the Common Law Judges, or to bear a part in the decisions of this 
Court, for they wore practising advocates in the Courts below, 
before those very Judges from whose sentence the appeal in ques- 
tion was made. This was in itself manifestly a great evil, and a 
practice that was highly objectionable ; for, however learned those 
gentlemen might be, and however honourable and equitable their 
decisions might be, no man should be placed in a situation like 
this, one day acting ns praotisiug barristers in the Court below, and 
the very next day called from that Bar to decide upon points 
exactly similar to those which they had been arguing before the 
Judges in that Court from whose decision the appeal had been 
made. Auother objectionable feature iu the constitution of this 
Court was that, in the selection of the Civilians to sit upon it, they 
were extremely limited in'their choice ; they could not, of coune, 

> Hanwd, vol. xiv. 78, 79. 
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select the Judges; they could only choose from amongBt the 
advocates id thoee Coarts which were not cronded with barristen, 
like the Courts of Westminster Hall ; and as moat, if not all, of the 
most emiueDt of those advocates liad been employed io the cause 
in the Court below, they of coureo could not be appointed to 
decide upon an appeal in a cause in which they had been engaged 
as counsel The natural tendency of such a state of things was, 
that this appeal from the Court below was seat for decisiou to 
Judges, compoeed, not even of the leading barristers in that 
inferior Court, but of the junior barristers, who had not as yet 
obtained imy business, and of other barristers wbo, from accidental 
oircnrastances or otherwise, had got uo practice at all. The result 
waa, that frequeatly barristers of not more than one year and a 
half s Btauding were called on to preude in tiiis Court of Appeal as 
Jodges." 



VIII 

The Act introduced by Lord Brougham in the wordfl above 1 
quoted (2 & 3 Will. IV. c. 92) recites the provisions of 
25 Hen. VIII. c. 19, by which the Court of Delegfitfis was / 
constituted for Ecclesiastical causes, and also the Act 8 Eliz. / 
c 5, which prohibited any further appeal from the decision of 
the Delegates in Admiralty causes ; and, premising that, not- 
withstanding expressions in both these Acts, importing the 
finality of appeals to the Delegates,' yet that, from time to 
time, Commissions had been issued to review the decrees of 
the Court of Delepates ; repeals the Statute of Elizabeth, and 
so much of that of Henry VIII. as gives i)ower to appeal to 
the King in Chauceiy. 

It then provides that every one who would have appealed 
to the King in Chancery under the repealed acts, may appeal 
to the King in Council, and that the King in Council shall 

' Viz. in the former Act, tbat the seuleiice should be " good and effectual, 
and also definitive, aud that no furtllpr appeals ahould be h»d or made &oni 
the iaidronimiamoiiBra for the same." And in the latter that it "should be 
final, and no further appeal should be made from the said judgment or Beta- 
tenco deflnitiTe," Blackstone statea that the Appeal to the King in UbtactiTj 
ftom the Admiralty Conrts always lay. CommeutarisB, B. iii. c B. 

da 
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halve power to hear and determine such appeals as wonld 
have been done before by the Conrt of Delegates ; and that 
the judgments of the Privy Council shall, have the same force 
as those of the Delegates, but that their decree shall be fiual, 
and not subject to a Commission of Review.' 

On the introduction of this measure, it was stated by Lord 
Brougham that, in the ensuing year, further provision would be 
made for the discharge of the judicial functions of the l*rivy 
Council Accordingly, in the next year (1833), the Statute 
S & 4 Will. IV. c. 41, was passed, which by the following 
enactment constitutes the Judicial Committee : — 

" That the preeident for the time being of his majesty's privy 
ooiuioi), tlie lord high chanoellor of Great Britain for the time 
being, and such of the members of hta majesty's privy council as 
shall JTom time to time hold any of the offices following, that is to 
aay, the office of lord keeper or first lord commissioner of the great 
seal of Great Britain, lord chief justice or judge of the court of 
King's Bench, roaster of the rolls, vice-chaoocllor of England, lord 



' The words are as folluws : — " And be it furtlicr eoacted, that 
from aod after the said firat day of February one thousand eight 
hundred and thirty-three, it shall be lawful to and for every persnn 
who might heretofore, by virtue of either of llie said recited acts, 
have appealed or made suit to his majesty in his high court of 
Chancery, to appeal or make suit to the king's majesty, his heirs or 
successors, in council, within such time, in such manner, and sub- 
ject to such rules, oidem, and reguUtions for the due and more 
conveuient proceeding, as shall seem meet and necessary, and upon 
Euoh security, if any, as his majesty, his heirs and successors, shall 
from time to time by order in council direct ; and that the king's 
majesty, his heirs and successors, in council, shall thereupon have 
power to proceed to hear and determine every appeal and suit so 
to be made by virtus of this act, and to make all such judgments, 
orders, and decrees in the matter of such appeal or suit as might 
heretofore have been made by bis majesty's commissioners appointed 
by virtue of either of the hereiubefoi« recited acts if this act had 
not been passed ; and that every such judgment, order, and decree 
BO to be made by the king's majesty, his heirs and aucceesoi-B, shall 
have such and the like force and effect in all respects whatsoever 
as the same respectively would have had if made and pronounced 
by the aforesaid high court of Delegates ; and that every such 
judgment, order, and decree shall be fin^ and definitive, and that 
no coramissiou shall hereafter be granted or authorised to review 
any judgment or decree to be made by virtue of , this act." 
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chief justice or judge of the court of CommoQ Pleaa, lord chief 
barou or baron of the court of Exchequer, judge of the Prerogatire 
court of the Iiord Arohbiehop of Canterbury, judge of the h^^h 
court of Admiralty, aa'd chief judge of the court iu Baiikrnptcy, and 
also all persons, members of his majesty's privy council, who shall 
have been premdeut thereof or held the office of lord chancellor of 
Great Britain, or shall have held any of the other olGceB herein- 
before mentioned, shall form a committee of his majeaty'a said privy 
council, and shall be styled, ' The Judicial Committee of the Privy 
Council ;' provided nevertheless, that it ehall be lawful for his 
majesty from tjme to time, as and when he shall think fit, by his 
sign manual, to appoint any two other persons, being privy ooud- 
ciilors, to be members of the said committee." 

The jurisdiction and procedure of this new Court are 
regulated by the succeeding sections. These sections provide 
that all appeals to the Privy Coimcil shall be referred to the 

Judicial Committee, who shall report thereupon, the nature of 
such report beiug stated in open court, : that the Sovereign 
shall have power to refer to the Committee "any other 
matters whatsoever ;"^ that four members shaU form a quorum ; 
that the reports shall express the opinion of the majority, 
and that the Queen shall have the right of summoning other 
Privy CouncUiore to attend the meetings of the Committee.' 

' By this provision the case of the BUhop of NitM has recently been 
leferred to the Judicial Committee. 

* The sections of the Act are as follows : — 

"§3. And be it further enacted, that all appeals or complaints 
in the nature of appeals whatever, which, either by virtue of this 
act, or of any law, statute, or custom, may be bi-ought before his 
majesty or lus majesty in councU, from or in respect of the deter- 
mination, sentence, rule, or order of any court, judge, or judicial 
officer, and all such appeals as are now pending and unheard, shall, 
from and after the passing of this act, be referred by hie mtyea^ 
to the said judicial committee of his privy council, and that such 
appeals, causes, and matters shall be heard by the said judicial 
committee, and a report or recommendation thereon shall be made 
to bis majesty in council for his decision thereon as heretofore, iu 
the same manner and form as has been heretofore the custom with 
respect to matters referred by his majesty to the whole of his 
privy council or a committee thereof (the nature of such report or 
recommendation being always stated in open court). 

" § 4. And be it further enacted, that it shall be lawful for his 
nuyeety to refer to the said judicied committee for hearing or con- 
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There are also in this Act proviBions for the attendance of 
the Common law Judges, for taking evidence, and directing 
issnes to be tried, for decreeii^ costs, and other matters of 
detftiL Further regulations were made by 6 & 7 Vict c. 38, 
and by 7 & 8 Vict, c 69. The most important change, how- 
ever, for onr present purpose, which has been made since the 
first erection of iliis tribunal, is the provision in the Act 3 & 4 
Vict c, 86, which confirms the appeal to the Privy Council 
from the Archbishop's Court, and places upon the Judicial 
, Committee all Bishops and Arohbishops, being Privy Coun- 
cillors, for any appeal nnder that Act ; adding, that no such 
appeal shall be heard without the attendance of one Arch- 
bishop or Bishop.* 

^deration any such other matterB whatsoever aa bis majesty sfaall 
think fit, aod sach coniinittee shall therenpon hear or conBider the 
Bune, and shall advine hia majesty thereon in manner aforesaid. 

" S 5. And be it further enacted, that no matter shall be heard, 
nor shall any order, report, or recommeadattoD be made, by the said 
judicial committee, in piusaance of this act, unless in the preseDoe 
of at least four members of the said committee ; and that no 
report or reeommendation shall be made to his majesty unleBS 
a majority of the members of such judicial committee present at 
the hearing ahall concur in such report or recommendation : pro- 
vided always, that nothing herein contained shall prevent his 
mtyeaty, if he shall think fit, from summoning any other of the 
members of his said privy council to attend the meetings of the 
said committee." 

^ The dstwM »re aa follows : — 

"§ 15. And be it enacted, that it shall be lawful for any 
party who shall think himself a^rieved by the judgment pro- 
nounced iu the first instance by the bishop, or in the court of 
appeal of the province, to appeal from such judgment ; and such 
appeal shall bo to the archbishoi), and shall be heard before the 
judge of the court of appeal of the provinoe, when the cause shall 
have been heard and determined in the first instance by the 
bishop, and shall be proceeded in in the said court of appeal in the 
same manner and subject only to the same appeal as iu this 
act is provided with respect to cases sent by letters of request to 
the said court ; and the appeal shall be to the queen in council, 
and shall be heard before the judicial committee of the Frivy 
Council, when the cause shall have been heard and determined in 
&6 fint instance in the court of the archbishop. 

"§ 16. And be it enacted, that every archbishop and bishop of 
the nnited ohnrdi of England and Ireland, who now is or at any 
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lixi 



It ia importaot to observe that this Act was &amed with 
the concurrence of the Bishops. The Lord GbaQcelloi' in 
introducing it, expressed a hope that it would reconcile all 
differences upon the subject. The Archbishop of Canterbury, 
on the part of the clergy, gave his cordial approbation to the 
Bill ; the Bishop of Exeter, also, entirely and heartily con- 
cnrred in the measure.* There is no record of any debate upon 
the Bill, beyond a very few suggestions by independent 
members, in either house ; and the acquiescence with which 
it was received on all sides, was doubtless owing to the agree- 
ment of the Bishops in supportii^ the measuia It seems 
clear, therefore, that the iiilers of our Church at that time 
saw no reason to object to the Judicial Committee as a Court 
of appeal in matters of Ecclesiastical discipline, whether 
relating to faith or morals. It would be a serious reflectioQ 
upon the character of men like Archbishop Howley and 
Bishop Blomfield and Bishop Kaye were it to be supposed 
that they were ignorant of the nature of a tribunal which they 
had themselves assisted in founding, or that they were care- j 
less of the interests with which they were now, after trial, 
entrusting it, or that they deliberately sanctioned an institu- 
tion against which any objection of principle could be raised. 



IX. 

We have now before us the constitution of the Court ; but 
a more distinct conception of its actual operation is requisite 
to a just estimate of its title to respect. 

time hereafter shall be Btrom of her nugeaty's most honourable 
Ptivy Council, shall be a member of the judicial oommittee of the 
Privy Conncil for the purposes of every saoh appeal as aforesaid; 
and that do sueh appeal shall be beard before the judicial com- 
mittee of the Privy Council unless at least one of such archbishops 
or bishops shall be present at the hearing thereof; provided 
always, that the archbishop or bishop who shall have issued the 
commiaaioii hereinbefore mentioned iu any snch case, or who shall 
have heard any such case, or who shall have sent any such case by 
letters of request to the court of appeal of the province, shall not 
sit as a member of the judicial committee on an appeal in that 
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The Judicial Committee consists of the present and past 
holders of certain offices, tt^ther with two Privy Councillors 
appointed by Her Majesty at her pleasure, and (in cases ander 
the Church Discipline Act) the Prelates who are Privy Coun- 
cillors. It is evident that the judicial body thus formed will 
usually be large. The actual number of members at the 
present moment is twenty-two,^ exclusive of the Prelates. It 
I was, of course, never intended that the whole body should 
attend on any single occasion. The original act, therefore, 
provided that a quorum should consist of four, and this was 
reduced to three by 6 & 7 Vict c. 38. In important cases, 
however, a larger number are summoned, the smnmoos in 
each case being sent by the Lord President, acting on behalf 
of Her Majesty the Queen. 

The Archbishops and Bishops who are Privy Councillors 
are members of the Committee only for the purposes of the 
Act 3 & 4 Vict. c. 86 ; viz. for the correction of clerks. Thus 
it will be found that, in the cases in which the judgments are 
given in this work, there are two at least even of those subse- 
quent to the Church Discipline Act (viz. " Gorham v. Bishop 
of Exeter," iiod-"-I4,<idell v. Westerton") in which -no BlShUp 
or Archbishop sat as a member of the Judicial Committee. 
In these cases, however, the Archbishops and the Bishop 

iof London were present by the command of the Queen," 
and the Judgment was submitted to them before it was pro- 
nounced. 

An appeal properly lies only from a definitive sentence, that 
is, one that is conclusive upon the merits of the case. The 
Act 3 & 4 Vict, c 86, § 13, forbids the old practice of appeals 
at all stages of a proceeding, and leaves it in the discretion of 
the Judge of the Court of Arches to allow or disallow an 
appeal from an interlocutory order. Such an appeal is 
technically spoken of as " a grievarice," since it alleges an 
incidental abuse of power by the inferior Court. It is nsual 
to allow sucli an appeal only in cases in which the inter- 
locutory decree seriously affects the merits of the case. 

I A list is given at p.lxxxi. 

< This command is given according to the proviuon of 8 ft 4 William IT. 
c i\, I G, which giTCB the Sorereign the right la aninmon 007 member of the 
Privy Cannoil "to attend the mMtinga of the Comnlttee." 
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ThD3 Dr. Lushii^ton, in "Heath v. Buider"(15 Moore's 
Privy Council Cases, 17) says: "Let me "consider what 
would be properly the grounds upon which the Court ought 
to allow the appeal. I take them to be — first, a serious 
doubt upon any question of law; secondly, the gravity 
and importance of the case; thirdly, the novelty, where 
no express authority can be found; and fourthly, if it 
can be shown that it would be difficult to remedy the con- 
sequences of error in the Court below, if error thei-c should 
be" But when such an appeal has been allowed, and the 
case has gone to the superior Court, that Court has power 
to retain the case before it so long as it considers- necessary 
for the ends of justice. Indeed, it was the common practice 
in the Court of Delegates to retain the case whenever the 
sentence of the lower Court in an interlocutory decree had 
been reversed. The matter, however, is in the discretion 
of the Committee, who are usually very unwilling to keep the 
case before them, Thiis in the case of " Head v. Sanders," ^ 
in which a request was preferred by the Appellant that the 
case should be retained, it was stated in the judgment that, 
" the Privy Council was a Court of Appeal in the last resort^ 
and their Lordships thought that guch a court should not 
decide any cause in the first instance, as it ought to have fhe 
benefit of the discussion and judgment in the Court below, 
and there ought not to be an original judgment pronounced 
from which there was no appeal." In the case also of 
"Heath V. Eurder,"* in which the interlocutory decree of 
Dr. LiLshington relating to the sufficiency of the articles, as 
then broaght in, was set aside, the Committee, under such 
circumstances, having the same power as the Court of Dele- 
gates to exercise original jurisdiction, thought it right to 
retain the case before them until the articles were brought 
to a satisfactory state ; but, nevertheless, remitted the prin- 
cipal cause for hearing in the Court below. This privil^e, 
therefore, of retaining the cause after judgment on appeal has 
been very seldom exercised and is rarely applied for. 

The Statute 3 & 4 WiU. IV. c. 41, provides (§ 5), that 
" no report or lecoamieadation shall be made to His Majesty, 
P. 88. » P. 222. 
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onless a majority of the members of sach Judicial Committee 
present at the hearing shaJl concur in such report or recom- 
mendation : provided always, that nothing herein contained 
shall prevent Hia Majesty, if he shall think fit, from sum- 
moning any other of the members of his said Privy Council 
to attend the meetings of the said Committee." A single joint 
report, therefore, must be made, and this necessarily supposes 
the possibility of some of the members of the Committee 
dissenting from the report. In one or two Ecclesiastical 
appeals, commencing with the Ck>rbam case in 1850, in which 
such dissent has existed, it has been allowed to transpire, and 
has been stated in the judgment. Bat the rule of the Privy 
Council is laid down by a standing order of the time of 
I Charles I. still in force, which expressly prohibits that any 
I one "should publish how the voices and opinions went." And 
I although the rule has been in certain cases broken through 
! so far as to allow a statement of the fact that certain mem- 
( bers dissented from the Judgment, yet no expression of 
' the reasons for such difference has ever been made, nor would 
' it be allowed. The fact, however, that but one report can be 
made, has a great effect upon the care which is taken in the 
preparation of the judgment in any case of importance, and 
adds to its weight when delivered, and the influence of 
dissentients is always felt in the expression of the judgment^ 
if not in the actual decision. 

The distinction between the fonnal report made to Her 
Majesty and the Judgment delivered in Court, is very materiaL' 
The Statute 3 & 4 Will. IV. c. 41, § 3, requires that all 
appeals, or complaints in the nature of appeals, shall be heard 
by the Judicial Committee, and a report or recommendation 
thereon made to Her Majesty in Council for her decision, 
the nature of such report or recommendation being always 
stated in open Court. 

The nature of the report or recommendation which is thus 
required to be stated in open Court, is in fact the judgment 
of the Judicial Committee on the law and merits of the case. 

' The paragraphs relating to this point are given almost in the words of 
Mr. E. F. Moore, the reporter to the Jndioial Comnuttee, who kindly pre- 
pared a itatement on the nibject for this warlc. 



.V Google 



THE JTn>aHSHT AUD BEFOBT. IxXT 

If the appeal mTolves but a simple point, and depends on 
vell-kncwn principles of law, the application of which ia 
clear and obvious, the opinion or judgment of the Committee 
ifi pronounced at once by one of its members'; but if, as is 
more generally the case, the questions at iasue in the appeal 
aie intricate and difBcult, and require deliberation, it is usual 
for the Committee to take time to consider their judgment. 

If dissatisfied with the argument on the hearing, the Com- 
mittee direct a further argument on the whole, or such parts 
of the case as they require to be informed on, confining such 
second aigoment usually to one counsel on either sida 
Where, however, as is more usually the case, no such second 
argnment is required, the Committee, after considering the 
nature of their report, depute one of their members to prepare 
a written statement of the grounds and reasons of their 
opinion ; this, when so prepared, is submitted for the approval 
of each member of the Committee who was present at the 
hearing of the case ; and, a day being fixed for its delivery, 
tiie opinion or judgment thus prepared is read in open Court 
by that member of the Goromittee who prepared it, unless be 
is prevented by some engagement or accident irom being 
present, in which case the judgment is read or delivered by 
some other member of the Committee. 

The opinion or judgment of the Committee having been 
thus delivered forms the basis, as it contains the reasons for 
the order to be made in the cause by Her Majesty in Council. 
The order is &amed by the Eegistrar of the Privy Council ; 
it is a fonnal document, reciting the reference of the original 
petition of appeal by Her M^esty to the Judicial Committee, 
the Court from whence, and the cause in which the decree or 
order appealed from was made, the appearance of the Ee- 
spoudent, and that the Committee, having in obedience to Her 
Majesty's order taken the same into consideration, and read 
the proceedings and evidence transmitted from the Court 
below, and heard coimsel thereon, humbly report their opinion 
thereon (being in fiivour of or gainst such appeal and com- 
plaint), and that it ought to he declared, &c. Whereupon 

' Thii wudone in the caieiof Lsngley «. Border, and Shores. Bamea,'of 
wlwi an MMViit ynH be fbutd in this Tork, |^ 89 & U. 
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Her Majesty having taken the said report into consideration, 
is pleased, by and with the advice of her Privy Council, to 
approve thereof, and to order accordingly. The order so 
made, and signed by the Clerk of the Council, is final and 
conclusive, being, in the language of the Statute, 'the decision 
of Her Majesty ' in the appeal^ 

There are a few leading principles which have been 
enunciated in the decisions of the Committee, and by which 
the Court may be considered to be bound. The most im- 
portant and comprehensive of these are to be found in the 
judgments in cases of doctrine ; viz. those of Mr. Uorham, 
Mr. Heath, and of Dr. Williams and Mr. Wilson.' 

(1) In whatever form cases of this kind arise, both the 
party accused, and the Court before which they are brought, 
has a right to require ^at the doctrine of the Church 
alleged to be impugned, and the doctrine of the accused 
which is alleged to impugn it, shall be stated with sufBcient 
distinctness to enable the one to frame hia defence, and the 
other to discover what are the real points in controversy. 
(F. 217. See also p. 88.^] But, If a single distinct passage 
complained of contains a plain meaning, which can admit of no 
doubt, it may be sufficient to set it out, and to state that it is 
directly contrary aad repugnant to such one or more of the 
Thirty-nine Articles as are conceived to be opposed to it. 
(P. 220.) 

(2) After gaining a clear idea of the doctrines of the •* 
accused, the question which the Court has to consider is not 
whether these are sound or imsound, but whether they are 
contrary to the doctrines which the Church of England, by 
its Articles, formularies, and rubrics, requires to be held by 
its ministers. (P. 89.) 

(3) The Court applies to the Articles and liturgy the same 

■ Th« Order in Council for the Oorham ces«, embodying the fonnsl raport 
of tba Judicial Committee will be fouod at p. lOG. 

* The refereoccB are to the pages in this work. The decisions an given 
OS nearly aa poaaible in the words of tbe Judgments. 

I In Heath's case, it was decided that the apecification must include— first, 
the passages aUeged to be unsound ; secondly, a statement of the unsound 
boctiine contained in them ; thirdly, the parts of the fcomularies alleged to 
be contraTened. 
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principles of constraction which are by law applicable to 
all written instruments, assisted only by such external and 
histoiical facts a,s it may find necessary to enable it to under- 
stand the subject-matter to which the instrument relate, and 
the meaning of the words employed. (P. 90.) 

(4) If there be any doctrine on which the Articles are 
silent, or ambiguously expressed, so as to be capable of two 
meanings, we must suppose that it was intended to leave that 
doctrine to private judgment, unless the rubrics and formu- 
laries clearly aud distinctly decide it (P. 92.) 

(5) " Devotional expressions (in the Services of the Church), 
involving assertions, most not, as of course, be taken to bear 
an absolute and unconditional sensa The meaning must be 
ascertained by a careful consideration of the nature of the 
subject and the true doctrine applicable to it. (P. 97.) 

(6) The meaning to be ascribed to the passages extracted 
from the writings of accused parties must be that which the 
words bear according to the ordinary grammatical meaning 
of language ; and the writer cannot be held responsible for 
more than he directly and advisedly asserts. (P. 283.) 

(7) It is not necessary, in order to bring a clergymaa 
within the Statute (13 Eliz. a 12), that the Court should dis- 
tinctly comprehend the exact bearing of the whole of his 
opinions on the subject as to which false doctrine la imputed 
to him. It is sufficient that he should have propounded 
doctrine directly contrary or repugnant to the doctrine laid 
down in the Articles. (P. 237.) 

(8) The Court does not pronounce upon the tendency of 
writings from which extracts are brought before it, but only 
upon the extracts themselves. (P. 281.) 

(9) The accuser is, for the purposes of the chaise, confined 
to the passages which are included and set out in the articles 
of chaise as the matter of the accusation ; but it is compe- 
tent to the accused party to explain from the rest of his work 
the sense or meaning of any passage or word that is challenged 
by the accuser. (P. 281.) 

(10) Doctrines aud opinions of great writers cannot be re- 
ceived as evidence of the doctrine of the Church of England ; 
but their conduct, unblamed and unquestioned, proves, at 



.V Google 



Ixxviii INTBODCCtlON. 

least, the liberty wbict has been allowed of maintaining 8ucli 
doctrine (P. 102.) 

(11) To obtain the benefit providedbythe Statute (13 Eliz. 
0. 12 — viz. the benefit of retractation), the accused person 
must hand in to the Court a formal revocation of those parts 
of his published writings which have been adjudged here- 
tical. (P. 231.) 

The detailed application of the principles thus enunciated, 
will be found in the Judgments which form the main body of 
this hook ; and it is by a study of these Judgments taken 
together, in their general scope and in their mode of treating 
the different classes of facts and of opinions with which they 
deal, that it must be determined whether that application has 
been made with impartiality, and with an adequate apprecia- 
tion of the important subjects with which the Committee 
have had to deal Eut the two following reflections cannot 
&il to be suggested by the foregoing review of the history of 
the appellate jurisdiction in the Church of England, from 
its earliest beginning to its lat«st phase in the Judicial Com- 
mittee of the Privy Council 

First, — The constant practice, since the Appeal to Boine was 
abolished at the Reformation, and the Boyal Supremacy was 
asserted, has been that laymen should form the lai^er part of 
the Appellate Tribunal, but that ecclesiastics also should 
osuftlly.have a place in the Court where doctrine and discipline 
were affected It is, no doubt, possible to frame a theory 
according to which either part of this practice may appear ob- 
jectionable. Yet in any theory which would separate the 
ecclesiastical and lay elements of the Court (without altogether 
forbidding the expression of opinion by one body or the other), 
account must be taken of the great danger which would follow 
from the possibihty of two separate powers, each of which is 
entitled to be heard, arriving at inconsistent decisions, and 
thus gradually drifting into a position of mutual anti^onism. 
To enter here u^oa tliis would be to im|>orii a discussion of 
opinions into a statement of facts. It is, however, a simple 
matter of fact, which ought to be noticed, that the manner 
in which the present Court has, in all the most important 
cases, been constituted, agrees well with the butorioil pre- 
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cedents which it has been the ohject of this Introduction to 
bring to light. The necessity of thus maintaining the union 
of principle between the lay and clerical elements of the 
nation has been constantly felt in the history of Ecclesias- 
tical judicature in England. It was regarded as a principle, 
even before the Eefonnation, when the making and enforcing 
of Canons was only allowed on the condition that nothing 
should be done contrary to the laws and customs of the nation.' 
It occasioned the presence of lawyers on the Conmiisaions foi 
revising the Ecclesiastical Laws at the Itefonnation, and it has 
doubtless been one main reason for their having formed an 
integral part of the Court of Appeal since the Papal jurisdic- 
tion ceased, and the supremacy of the Grown in Ecclesiastical 
affairs was asserted, 

Secoadj^The Court of Appeal has indicated very distinctly 
the principles on which it proceeds. Those principles are 
none other than the ordinary rules of law as applied, on the 
one hand, to the construction of written documenta, and, on 
the other hand, to criminal processes entailing penalties on 
English -subjects accused of violating the rules of their pro- 
fession. The subject-matter, indeed, is such that the appli- 
cation to it of legal maxims is not easy, and there would be 
dai^r, in any but able and impaiiial hands, of losing the 
clue' of simple justice which should be the guide in all the 
administration of the law. But more than one saf^uard is 
always at band. The Formularies of the Church are fixed, 
nor can they be altered, except by the deliberate action of 
the Church and State combined. Again, the principles of] 
interpretation enunciated by the Court in its decisions are 
not, and cannot be invented, with a view to the particular 
emergency, but have been worked out in the precedents of 
past times, and in caaes varying in all theii circumstances 
and in their results. Further, the rules of the Court must 
be such as will apply to the various forms of clerical 
offences, to those which more nearly resemble the offences 

' Fossont arcHepiBcopi et episcopi conMitatioiies faccre . . . dmn tamen Jus 
eommaue non sabrertAnt Poagiint etiam . . . statnta facere . . . doin tamen 
l^ibiu geueralibui non obsUCaut. Lpidwood, quoted in Stephens' Bed. 
Stat ICO. 
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cognizable by ordinaiy criminal law as well as to those which 
touch upon deep questions of philosophy und religion. 
Moreover, its jurisdiction, high as it is, is not exclusive. 
There are several modes in which Ecclesiastical questions 
may be brought under the cognizance of the Courts of 
Common Law. With these Courts, therefore, the Court of 
Ecclesiastical Appeal must be kept in harmony. The advice 
and co-operation of persons conversant with theology is, no 
doubt, of great importance with a. view to a correct appre- 
hension of subjects brought before the Court. But it is 
impossible that different rules as to the interpretation of 
documents, and as to the principles applicable to cases 
of a criminal naturs or invohing the rights of property, 
should be adopted in the Ecclesiastical Courts from those 
ordinarily acknowledged in the Courts of Law, without 
producing sooner or later a conflict of jurisdiction of a very 
serious kind. Even, therefore, if the administration of 
Ecclesiastical jurisdiction were, as some have wished, to be 
committed to the bauds of persons less well-trained iu legal 
principles than is now the case, they would always have a 
corrective at hand in the Courts of Common Law. An action 
on Quare impedit, or an application for a Mandamus or Pro- 
hibition might be the means of restoring to the Ecclesiastical 
system the application of the rules of English justice, should 
any departure from them unhappily have occurred.' 



' Svu BlacliHtoDo'it CuniuiGiitarics, Introd. § 3. "Tho Courts of Common 
Law have the aupfrintcnilency over thcae Courts (viz. tlie EcoleMoatieal and 
Ailmirftlly Courts) to keep them within their juriajictiona and to det«miino 
wherein they exceed them. 

" The Common Lav has reserved to itseir the expOBition of all such Acta of 
Parliament as concern eitlier the cit*iit of these Courta or the matters de- 
jicniling before them. And, therefore, if these Courts oiihcr refuse to allow 
tiiese Acta of Parliament, or will enpouuJ them in any other sense than what 
the Common Law pals upon them, the King's Courts at WestminBter will 
grant prohlbitiona to rcsCfnin and control them.'^ 
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A COLLECTION 

THE JUDGMENTS, 



SPEER V. BUBDER. 

18i0. 
The Members of the Judicinl Committee present at this Appeal 



[A case of dnrakBuneBg, bronght before the Court on tlie queation of tha 
aJmissibility of the Articles. The only point decided is, that ta article 
chw^ing B. geoenl liabit is, in certsiu coses, lulnussible.] 

The Appellant in this case, the Eev. Wilfred Speer, Per- 
petual Curate of Thames Ditton, in Surrey, had been cited 
before the Court of Arches, on the 12th of June, 1839, in a 
cause of office, promoted by the Eespondeut, aa secretary to 
the Bishop of Winchester, to answer certain articles "con- 
cerning hia soul's health and the reformation of his manners." 
These articles, fourteen in number, contained various charges 
against bis moral character, and the third, in particular, alleged 
that he had addicted himself to excessive drinking ever since 
he had entered upon his cure, and had been in the habit of 
frequenting a public-house in the parish. The fourth alleged 
that bis luihitual behaviour in Church wsa indecent and 
irreverent, and that he had been repeatedly suppKed with 
liqnor from the same public-house during the perfonnance of 
Divine Service. The six following articles charged him with 
acts of intoxication in Church on occasions therein specified. 
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Sir H. Jeimer admitted these articles, and declared the 
charges fully proved ; aiid, after commentiiig severely on the 
malice exhibited in the defence, sentenced him to three yeais 
suspensioti, with costs, and required him to produce a certifi- 
cate of good conduct at the end of that period. 

The appeal to the Privy Council was confined to the 
admission of the articles, and it waa c<Hitetided, on the 
Appellant's behalf, that the third, at least, ought to have 
been rejected as too general ; to this objection it was re- 
plied that an ecclesiastical ofTence was clearly laid to the 
Appellant's charge in the articles, and that the third was 
specific enough for all purposes of defence; being founded oa 
facts more exactly detaUed in succeeding articles. 

On the 2d of July, 1840, Judgment was delivered by 
Dr. Lushington. 

"The sole question their Lordships have had to consider 
in this case is, as to the admissibility of the articles : whether 
they are sufEcient, and ought to he admitted in their present 
form, or whether they ought to be rejected altogether ; or 
reformed. There is no doubt that the charges are in con- 
formity with the Ecclesiastical Law, and that habits of 
drunkenness and acts of intoxication in a beneficed Clerk are 
ecclesiastical ofTeoccs. So far, therefore, as these articles 
charge or impute any specific act, their Lordships are of 
opinion they ought to be admitted. From the fifth to the 
tenth article, various offences of this kind are imputed, and 
one particularly specified in the sixth. It was proper also to 
plead the complaints made to the Bishop as in the concluding 
articles ; these articles, therefore, must be admitted. The 
question then comes with respect to the third and fourth 
articles, in which a general habit of drunkenness accompanied 
with some particularity of statement is allied. In a charge 
of this nature, it is very difficult to state with precision the 
habits of a party, though such habits form an ecclesiastical 
offence : the frequenting a public-house, drinking therein to 
excess, and becoming intoxicated, is in a Cierk an eccle- 
siastical offence ; but it is contended, that the chai^ is too 
general in its effect, and ought to have been laid qfiecificaUy 
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and in particular acts. Tbat, in fact, the third article ought 
to be split into individual uiBtaiices. It is very difficult to 
lay down any specific rule as to particnlai or general pleas : 
all, therefore, that their Lordships decide here is, that in this 
case the offence is sufficiently laid, and the articles ou^t to 
he admitted. If these articles shall ultimately turn out to he 
nnsupported in evidence, the Court may expuuge or r^ect 
them ; but to call on the party now to split them into specific 
charges, would be to put the promovent to an expense not 
warranted in the circumstances of the case, and exact to 
proofs which the nature of the charge does not require. The 
case of Oliver v. Hobart ^ is not applicable : there, the charge 
\na eotiiely geoeial, running over a period of fifteen years, 
acquiesced in by the parishioners, and no iudividoal or 
specific act as to time and place pleaded. Their Lordships 
are, tJierefore, of opinion, that these articles must be admitted, 
and the cause remitted to the Arches Court, with costs." 

' Hogg. Ctma. Rep. IS. 
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ESCOTT o. MASTIN. 

1842. 
Thb MemberH of the Judtoial Committee preaent at this Appeal 



[A clergymui suspended for three months for nfoalng to buy a diUd 
'baptized by a Wesleyon minister. It was beld — 

1. Tbat e cbild baptized with water in the name of the Trinity by k 
'Wesleyan minieter not aathorized to idminister the rite of Baptiem, waa not 
" unbaptized " within the meaning of the Rubric in the Bnrial Serrice, aa in- 
corporated into the Unifonnity Act, 13 and 1* Car, II. c. *. 

2. Tbat a clergyman of tbe Church of Engluid rehaing 1« perform Ox* 
office of intorment, after due notice of the death of a parishioner so haptizad, 
is liable to suspension nnder the 6Sth Canon of 1603. 

S. That the Talidity of Lay Baptism, having been recognized by the Com- 
mon Law of tbe Chiuch, by the Bubrics of Edward TI. end Elizabeth, and 
by the Statute-Law, could not be affected by the directory words contained ia 
the Bubrics of 1603 and 1661, and that theae wordS) ei^oining that ■ "lawfiil 
minister " shall be summoned to perform the rite of private ^ptism are to be 
conaidered cnmulatirely, and not hy way of aubstitation for the Bnbric pre- 
Tionsly in force. 

i. That the admisuon of a witness that he is a member of a roli^oos sect 
who hold a certain principle aaalxidy, which, if professed by him individually, 
might Bulijeat him ta eicommonication ipao fado by the 12th Canon of 1603. 
does not disqualify him from giving evidence. 

A doubt was alao intimated whether ezcommunicatioDipfo /ado (if not abso- 
lutely abolished by Statute 53 Geo. III. c 127) disables a pariy from being a 
witness until absolved.] 

In this case, the office of judge had originally been pro- 
moted in the Arches Court by the Bespondent, Mr. F, G. 
Maatin, a parishioner of Gedney, in lincolnshire, by virtue 
of Ipttera of request from the Chancellor of the Diocese of 
Lincoln. The ground for the proceeding, as allied in the 
articles, was the refusal of the Appellant, the Bev. T. S. 
Eacott, Vicar of Gedney, to bury an infant, the dat^hter of 
Thomas and Sarah Cliff. The defence was, in effect, that the 
infant had never been baptized, and that a clergyman ia not 
bound to read, or justified in reading, the burial service over 
an unbaptized person. 
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AROtTMEHTS OP COUNSEL, 5 

It vas admitted both in thn articles and in the subsequent 
aigoment that Mr. Escott did, in fact, state beforehand hi» 
determination not to bury the infant's corpse, and refused to 
bury it when brought to the churchyard. It was also ad- 
mitted that the only ground of his refusal waa the feet that 
it had only been baptized by a Wesleyan minister, which 
Mr. Escott maintained to be no baptism at all. The argu- 
ment^ therefore, on the merits of the case, was confined to the 
question, whether such baptism, that is, whether " lay baptism," 
is wholly invalid, so that a person who has received no other 
is disentitled to the rite of interment 

tn support of the negative it was urged, that by the 68tb 
Canon a minister of the Church of £ngland is bound, on 
pain of three months' suspension, to bury " any corpse that is 
brought to the church or churchyard, convenient warning being 
given bim thereof before, in Buch manner aa is prescribed 
in the said Book of Common Prayer," The only exception 
recognised is that of one who should have been " denounced 
excommunicated majori excommunicatwne, for some grievous 
and notorious crime, and no man able to testify of his repent- 
ance," and this exception, it was submitted, could not be 
applicable to an infant never admitted to the Church of 
England. On the other hand, it was ui^ed, in support of 
the afBrmative, that the Kubric prefixed to the order for the 
burial of the dead provides expressly " that the office ensuing 
is not to be used for any that die unbaptized ; " that the Act of 
Uniformity (13 and 14 Car. II. cap, 4), in incorporating the 
Kubric, constructively limits the power of baptizing to a 
lawful minister, and that various canons, as well as the 23rd 
Article, are directed against unlawful usurpations of the 
ministerial ofQce. To this it was replied, on the part of the 
Respondent, that the term " unbaptized " in the Rubric must 
be interpreted strictly to mean, never received into the 
Church of Christ by any form of baptism, or at leasts not 
baptized with water in the name of the Father, and of the 
Son, and of the Holy Ghost. Both sides appealed to the 
usage authorized in case of private baptism, the Appellant's 
coonsel relying on the alteration made in the Liturgy by 
order of James L, and maintaining that it could only be 
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6 ESOOTT V. KABinr. 

perfonned by an ordained minister, while the Bespondentfs 
counsel contended that it might still he peiformed by a 
layman, notwithstanding that alteratioa' 

On the 8th of May, 1841, the Judge of the Arches Court 
decided in favour of Mr, Mastin, the present Bespondent, and 
sentenced Mr. Escott to a suspension of three months. The 
following are the material passages of the Judgment -.r— 

" The quotion which the Court has to determine is, whether the 
term used in the mbrio, of peisoiu dying unbaptiaod is to b« 
applied only in oasea where there has been a total ahaenoe of the 
rit«, or whether it is to be applied in oaaee where there has been • 
want of qualifioation in the person by whom it was administered. . . , 

" It is admitted on all hands, that no b^tiam is valid nnlesa the 
matter and form of words praaoribed at tho institotion of the sacra- 
ment are observed and used; that is, that the ohild shall be 
immersed in or sprinkled with water, in the name of the Father, 
an4 of the Son, and of the Holy Qboat. . . . 

" Bat it is oontended on behalf of Mr. JEscott that it is not 
enough that the outward and viaible form or sign should be minis- 
tered, but that it moat be admiaiatered by a person duly authorized 
and commissioned for that purpose; that is, sinoe the year 1603, 
and more particularly sinoe the year 1661, by an epiacopally 
ordamed minister, for that is the meaning of the w<n^ ' law- 
fiU minister' meotioned in the mbrio which forms the present law 
on the sabjeot. . . . 

"The question, therefore^ in this ease, mnst eventually turn 
upon this ; whether, nnce the alteration in that rubrio, an epiaco- 
pally ordained minister is absolutely neoessary to the valid adminis- 
tration of this rite. . . . 

" I need not state that the practice of the primitive Church is 
that to which the Court would pay the greatest attention. Now, 
in the very early, if not in the earliest, ages of the Church, baptism 
by lay hands, in the name of the Father, Son, and Holy Ghost, was 
praotiaed and was allowed to be valid, and upon no account to be 
repeated. 

" It appears that, so early at least as the end of the aeoond, or 
bsginning of the third century, the practice had obbuned to a 
oertiua extent; for Tertullian, who lived at that time, wrote upon 



> This sItentioD ii fully expUbted in the Jodgment. 
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JDDQMEirr IN THI AHCHKB COURT. 7 

tho Tsiy B)t{;geat ;' and referenoe mJght be made to RTtat number 
of paanges in IiU works in support of the T&Uditf of laj baptism 
under certun dronmBtanoeB. , , . 

" On the other hand, St Cjprian and Firmilian, vho lived at a 
later period of the nme centiuy, maintained liiat Baptism bj anj 
other than those who were duly and properly oommisrioned was 
altogether null and Toid; and that persons baptieed fay beretioal 
and Bohismatioal priests, during the time of their heresy and sofaism, 
were not sufficiently baptiwd and ought to be baptized again. . . . 

" But this (the latter) opinion of St. Cyprian and Firmilian was 
not generally adopted ; it was expressly overruled by the Coondl 
of Aries. , . . 

" The Eastern and Western Chorohes embraced different sides of 
the question. The Eastern Ohuroh did not adopt lay baptism 
till long after the time when the Weetem Cburoh had embraoed it. 
Bnt towards the middle or end of the fourth or the begiuning of 
the fifth century, the I^^ity of Baptism administered by laymen 
was upheld by St. Austin, who has ever been looked upon as one 
of the most learned and pious of the Fathers of the Churoh. 
EVom this time the praotioe preraled, and was allowed in both the 
Eastern end Western Churdiee. . . . 

" like azistenbe of the praotioe at this very early period, during 
the first four or five centuries — the beat and purest ages of the 
Chnrch — shows that the praotioe doee not owe its origin to the 
oormptiona of Bom& That many superatitions were grafted upon 
this practice ia true, bnt that will not afieot the present question. 
And the evidenoe of Tertullian, Bt, Austin, and St. Jerome is su£G- 
dent to establish the fact, that the practice existed at this time. 

"After the time of St Austin the ancient Canons bear ample 
teatimony to the umreraal adoption of it as the rule and order of 
the Choioh. . . . 

" It is sufficient to state that the validity of lay baptism was 
ncc^ised, not only by the general Canon Iaw of Europe, and 
throughout the Eastern and Western Churches, but also by the 
law of England and of the !Rnglinb Church,^ long before the* 



> HethnseipreasMhinwelfinlhelZtlich. " De Baptiano " ;— 

"Dandi qoiiBcn h«b«t juB Bumrno* saierfo*, qui eat episoopos. Dchino 
presbftcri et diaconi, non tamen sine apUnqpi authoritttto, propter eccleaim 
honorem, quo lalTo salvB pax eat Alioqniii etiam laicia jiu est ; qaod enim 
ex nqno accipitnr, ex teqqo dari potoat" 

* LyDdwood, book i. p. 40. title 7. Us Sacramentia iterandis Tel Don. blc. iii. 
p. S41. title 22. De Baptiamo et ejua eSecta. 
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8 E3C0TT V. MA8TIN. 

" Such WB8 the law of England np to the time of the Reforma' 
tioo. . . . At tiie time of the Reformation rarious alteratioim took 
place. The first of those olteratioDB to wbioh I shall refer is that 
which took place in the reipi of Edward VI. . . . There were 
during his reign two Liturgies or Prayer-booka published, one in 
the year 1549, and the other in the year 1S53 ; and in those books 
the title of the form of private haptiam was as follows : 'of them 
wbioh be baptized in private house sin times of neoeBsity.' Then 
followed this mhric' . . . Nothing can be more plam and express 
upon the face of the direction in the rubrio, than that the child is 
to be, in oases of necessity, baptized by one of the pervons preseut, 
and that being so baptized it is beyond all doubt sufficiently bap- 
tized ; for it is said, ' Let them not doubt but tb&t the child so 
baptized is lawfully and sufficiently baptized, and ought not to be 
baptised again.' . . . 

" The first Prayer-book of Edward VI. in 1549, was revised in 
the year 1502, but no material alteration in this Service appears 
to have been made. Upon the death of Edward VI., when Queen 
Mary Buoceeded to the throne, everything was restored to the Etat» 
in which it stood previous to the Reformation ; the Bomish ritual 
WHS again brought into use, and the Aots of Parliament which had 
been passed in the former reign, with re^Mot to rdigious mattery 
were repealed. But upon Queen Elizabeth's accession to the orown 
those Acts of Mary were in their turn resoinded j and then tba 
Prayer-books of Edward VI. were again published, and again be- 
came the rules by which the offices of the Church were governed. 
... At the Convocation of 1575, which was a general ConvocBtioa 
of the province of Canterbury (I think it does not appear that thft 
province of Vork had any concern or oonnexion with that Convo- 
oation), certain Canons, fifteen in number, were made and agreed 
upon ; and amongst others there was one^ which went directly to 

1 The Fabric is as follows : — " TliB psston uid contea shall warn their 
parishioners that they defer not the baptiani of infoDta longer than theSnuda}', 
or other holy day, next after tbe child Bholl be bom, nnlens upon a great and 
preasiDg necessity, to be allowed by the ctnate ; and tJao they shall warn 
them that without great causa and necessity they baptize not children in their 
houses ; and when great need shall compel them to do so, that they Bdmioister 
it in this fashion : First, Let them that be present call upon God for His grace, 
and say the Lord's Prayer, if the time will suffice ; and then one of them shall 
name the child, and dip him in the water, or pour water upon him, saying 
these words, ' I baptize thee in the name of the Father, and of the Sou, and 
of the Holy Ghost'" 

* CalUor in his Chorch History, vol. iL page 552, has given a copy of tliia 
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JUDGMENT IN THE ABCHES COUET. 9 

prohibit the adminiBtration of private baptiinn by any but a lawful 
miniBteF, or by a deacon called to be preaent for that purpose. . . . 
" Gibson, iu his fint volume, page 369, says that, ' this Article 
waa not pabliahed iu the printed copy, but whether on the anme 
acooant that the fifteenth Article was left out, that is, because it 
waa dia^proTed by the Crown, I cannot certainly telL' ... No 
allusion whatever is made to it that I have been able to find in 
any contemporary writer. It does not appear to have been men- 
tioned at the Hampton Conferences in 1603. It ii not mentioned 
by Hooker, who wrote in 1585 or 1586. This document eeema, bo 
&r as I have been able to ascertain, either to have been anppreased 
immediately it waa passed, or if it waa published at all, was never 
conudered to have any binding authority. . . . And the non- 
appeaianoe of this very important document is rendered still more 
extraordinary, by the circDmstance that in the year 158i, a 
memorial or addreea was presented to Arohbiahop Whitgift^ by the 
Puritans, nine yean after the passing of this Canon, praying, 
amongst other things, ' That all baptiiings by midwivee and women 
may &om henceforth be inhibited and declared void.' 

" In the year 1559, Queen Elisabeth's Prayer-book is published, 
containing the very same rubric, and the same directions for the 
performanoa of private baptisms, as were contained in Edward the 
Vlth's Pi&yar-books in 1548^ and 1552. . . . 

" Immediately upon the aoceanon of James I. the Millenary 
petition was presented to him, in which the Puritans of that time 
complained again of the existence of the practice of baptism by 



"The oonaequenoe of this petition was that a Conference was 
held at Hampton Court. 

" I think the result of this Conference at Hampton Conrt is not 
that which is alleged by Mr. Eecott in his allegation, namely, that 
from that period to the present day, that is from 1603, the Litargy 
ot the Church of England has not allowed the rite of baptism, 
performed I^ unordained persons, to be valid, but has held the 
direct contrary. It appears to me that, though the persons engaged 
in that Conference did all_tbat they could to discourage the admini- 
stration of baptism by laymen and by women, yet that they could 
not prevail upon themselves absolutely and expreealy to prohibit 
still less to declare such baptism altogether null and void. . . . 
1 Bajf^a life of Archbishop WMtgift, vol. iii. p. 136. 

• The Act enjoining the nse of this Prayer-book wa« passed in January, 
li5*e, U.S. See infri, p. ISZ 
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"Bat at the time of the Bestontien in 1661, oert&m otho? 
alterations were made in the Book of Common Prayer. , . . From 
the year 1661 little or no alteration baa been made in it. In Bub- 
Btonoe it remains aa at that tiraa The rubrioa form a part of tiie 
Statute law, to vhich ever; person, both clerlctJ and laio, ia bound 
to conform, ezoept so for as in any partioolar case special ezemp- 
tions have been introduoed by sabsequeut Statutes. 

" Now the important part of the rubric to be oonsidered at this 
time, 18 that which ia prefixed to the serrico for the bnrial of the 
dead, because by that rubric for the first time it is declared that 
persons who die unbaptiwd are not to have this serrioe read over 
them." 

The learned Judge then reviewed the varioua authoritiea^ on 
the subject of baptisms by persons who were not of Episeopaliaa 
ordination. He then said, " The difierent authorities from the time 
of Tertullian down to the time of the Beformation, and the acts of 
the Church Afterwards, to which most of these writers refer, neoes- 
sarily lead to the oouolusion, that though lay baptism itself ia 
irregular, the Church of England has always held it to be gocKl and 
▼alid baptism, and by no means to be repeated." . . . 

" All the other parts of the senrioM which apply to it, seem to 
confirm this view of the law. In the Church Catechiam it is asked 
how many sacraments there are, and the answer ia ' Twa' Inquiry 
is made, ' How many parts are there in a saerament V The answer 
ia agiun ' Two ; the outward and visible sign, and the inward and 
epirituol grace.' Then comes the queation, ' What is the outward 
and visible sign or form in baptism 1' to which the answer ia 
'Water, wherein the person is bapticed in the name of the Father 
and of the Son and of the Holy Ghost,' no mention being made of 
the minister as an essential part. . . . I am clearly, then, of opinion 
that the Church has not oonsidered the miniater as an essential part 
of the Sacrament of Baptism. . . . Tberefore, in the view which I 
have taken, to my mind at least, it is clear, that the law calls upon 
me to pronounce that Mr. Eaoott has &dled in eetabliahing, to my 
wtisfaotioD at least, that the Church does consider a child baptised 
by an nnordained miniater, by a miniater of the Wealeyan body, 
who has no authority to baptise, either from the Church or the body 

' Bishop Floetwood'a "Jndgmeat of tiie Church of England on Lay uid 
I>iss«Qtiiig Baptism," page CB4, • Bishop Bnraet's "Hiat ofhia Own Times." 
" LiTe of Archbishop Sharp,' published by his son. Bishop Tan HUdert'a 
' ' Life of Wateriand. " Whoatley upon the Conunon Prayer. Booker, b. V, 
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to whwk be belonf^ (tbongh they oonid confer upon Mm no antbority 
vbicfa the Church vould acknowledge beyond that of a layman), is 
not validly baptized ; and, consequently, has failed to eetablish that 
the child in this case was unbaptized according to the doctriae of 
the Gbnroh of EngUnd, and according to the meaning of the rubric 
prefixed to the order for the burial of the dead. The, sentenoe, 
therefore, which the Court must pronounce muBt be that Mr. 
Uastin has aufitciently proved the articles by him exhibited, and 
that ISr. Escott has &iled in prCTtng the oll^tioa by him given in." 

A preliminary objection was taken, on the AppeJlanf 8 part, 
before the Privy Coimcil, to the competence of three wit- 
nesses called by the Bespondent, on the ground tihat as mem- 
bers of the Wesleyan body, they vere exconmiunicated, ipso 
facto, by the words of the 12th Canon.^ This objection was 
resisted by the Bespondent's counsel, and ultimately over- 
ruled by the Conrt on the same grounds as are assigned by 
Lord Brougham in the first three pamgraphs of the Judg- 
ment, VMch was delivered on the 2d of July, 1842. 

" An objection was, in opening this case, taken, and for the 
first time taken here, to three of the witnesses, Bailey, Bond, 
and Overton, who it was contended were rendered incom- 
petent by the 12th Canon of 1603, which ordains that ' Who- 
soever shall hereafter affirm that it is lawful for any sort of 
ministers and lay persons, or either of them, to join together 
and make rules, orders, or constitutions, in causes ecclesias- 
tical, without the King's authority, and shall submit them- 
selves to he ruled and governed by them, let them be excom- 
municated ipso facto, and not be restored until they repent, 
and publicly revoke those their wicked and Auabaptistical 
errors.' This objection ought clearly to have been made in 
the Court below. However, it is unavailing whensoever made. 
First, it would not dispose of the cause if it were allowed ; 
and next, it is unfounded, and cannot be allowed. That it 
wonld leave the case unaffected, if allowed, is plain both from 
the pleadings and the evidence This is plain from the 
pleadings, because the first article of the responsive allegation 
admits the Appellant's refusal to read the Burial Service ; and 

I This Canon ia qnoted at length 'by Lord Bnmghaia tjalow. 
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the third article, referring to the promovent's allegation, that 
the child had been baptized by a Wealeyan Miaister, alleges 
such baptism to be null and Toid ; while the tenth allies its 
invalidity on a similar ground, and the seventh pleads the 
Eubric forbidding the office for the dead to be used for any 
that are unbaptized : so that the refusal to read the service 
being admitted, the ground of that refusal is pleaded — namely, 
that if the child had, as is alleged by Uie promovent, been 
baptized at all, it was by a person unauthorized, and that, 
therefore, there was no valid baptism ; and thus the only 
■material facts of the case are admitted by the pleadings, 
and the whole question is raised on the pleadings, without 
any evidence being required. But suppose the objection to 
prevail, it can only affect the three witnesses who have been 
named, Bailey, Bond, and Overton, and has no application to 
Thomas and Sarah Cliff, who prove the whole case on the 
promovent's part. We are, however, of opinion, that the 
objection has no foundation. No one of the three witnesses 
is asked any questions, his answers to which could bring him 
within the description in the 12th Cfinon ; no one of them 
admits that he is a person who affirms the competency of any 
iQimster or laymEm, without Hoyal authority, to make orders 
or constitutions in ecclesiastical causes, and that he submits 
himself to be governed by such orders. All they say is, that 
the Wesleyans, as a body, do so ;^ and tiiat the witnesses are 
Wesleyans. Suppose (what is not admitted, however,) that 
the so affirming, and so subnutting, would operate as excom- 
munication without sentence, such effect could only follow 
from the individuals, as individuals, doing that which incurred 
this penalty. 

" It becomes, from these considerations, unnecessary to in- 
quire how far the dictum of the learned Ju(^,* in Qrard v. 
Grant, (1 Lee's Ca^es, 593,) bears out the position contended 
for. But it is fit that we add our opinion, that the words in 
Lyndwood, p. 276, ' incurrit sententiam excommunicationis ipso 

> In admitting thi», Hr. Bailey added : " *1t}LQii((h at the same time they 
prafesa to submit themeelves to the Queen's anthorit; implicitly." 

* To the effect that persona eicammnnicated ipto fiicto are incompetent nntil 
absolved ad Uttificandvm, 
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focto,* compared vitb those of the Canon, and Statute 5 & 6 
Edward VL* would make it very difficult to maintain this 
position ; while the Toleration Acts, 1 WUI, & Mary, and still 
more the 5 3d George III, c. 12 7. passed long after the date of 
Giant V. Grant, appears to leave no doubt that the incapacity, 
if it ever existed, is now removed. 

" The objection taken below to the competency of the party 
piomovent, on similar grounds, seems wholly untenable.* In- 
deed, the Appellant's connsel did not rely much on it here, 
feeling, probably, that the authority of the decision in " Grant 
V. Oravi " was not to be got over. In that case, the point was 
expressly raised and determined ; nor does the decision appear 
to have been called in question since. The learned Counsel, 
therefore, relied rather on the objection to the witnesses, as 
one which it was supposed that the obiter dictum in that case 
in some sort countenanced 

" The ground is thus cleared for examining the main ques- 
tion between the parties ; and this resolves itself into tlie 
construction of the Kubric to the Burial Service. The 68th 
Canon is cleat and distinct, attaching the penalty of sus- 
pension to a refusal of that office in any case except one — 
tJiat of a person having been 'denounced excommunicated 
majori exeommunicalums, for some grievous and notorious 
crime, and no man able to testify of his repentance.' But the 
Act of Uniformity, 13 & 14 Charles II. c. 4, having incor- 
porated, as part of its provisions, the office for the Burial of 
the Bead, and the Bubric for that office forbidding the use of 
it for such as die nnbaptized, it will be a sufficient defence to 

1 Cap. i, sect 9, rDaking the offence of miiting in Chnrch pnuiihahlB with 
yno/aelo axcommnaicatiou. la this case it had bean held that the aicom- 
munication, notwithatandiiig the wordii of the iitatnte, waold not take effect 
tiitboDt some further proceeding. 

' 'Hiia objection wag diaallo wed by Sir H.J. Fast, in the followfug words : — 
" I am clearlj of opinion that this statute removes the process of ezcommuni- 
cation completely ; and that a person excommnnicated under this Canon is 
relieved from all thimfl HtjI dinahJlit.JBH tn which he would before have been 
liable. And I arn'of-upllllAu Lliat the discontinaiog is not the mere discon- 
tinuing in a particular case, but the discontinuing altogether, eicept in those 
cases which ore tpeclallj mentioned. I am of opinion that there is nothiog 
in this objection to prevent Mr. Mutin from promoting the office of the judge 
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the charge, under the 68th Canon, if the child died unhap- 
tized. The whole question, therefore, is reduced to this — does 
haptism, by a person not in holy otders, poaaeea the character 
of that sacrament according to the lawa of the Church { — in 
other words, can any one, other than a person Episcopally 
ordained, baptize so that the ceremony may be effectoal as 
baptismal, though the performing it may be irregular, and 
even censurable I la the solemnity performed by a layman, 
sprinkling with water, in the name of the Trinity, vdid as 
baptism in view of the Church, although the Church may 
greatly disapprove of such lay interference without necessity, 
as she disapproves even of an ordained person performing the 
ceremony in a private house without necessity, and yet never 
scmples to recc^ise the rite so performed as valid and 
effectual! Nothii^ turns upon any su^estion of heresy or 
schism ; the allied disqualification is the want of holy orders 
in the person administerii^ the solemnity, and it is as un- 
qualiued, and not as heretical and schismatical — heretio with- 
out, or schismatic within the pale of the Church — ^that any 
one's competency to administer it, is denied. 

" The 63th Canon being that upon which this proceeding is 
grounded, it is necessary to consider what the law was at the 
date of the Canon, the year 1603. Without distinctly a80»<- 
taining this, we cannot satisEactorily determine what change 
the Hubric of 166l,i adopted into the 13th and 14th Charles IL 
c, i, made, and in what state it left the law on this head, 
because it is very possible that the same enactment of a 
Statute, or the same directiim in a Rubric, bearing one mean- 
ing, may receive one ccnstniction when it deals for the first 
time with a given subject-matter, and have another meaning 
and construction when it deals with a matter that has already 
been made the subject of enactment or direction; and this 
is most specially the case where the posterior enactment or 
direction deals with the matter without making any roference 
to the prior enactment or direction. Still more is it necessaiy 

< That which proUbiti the un of the Burial S«rTic« over unbaptized pereotu. 
TbU Rubric vu introdnoed, with other modificattont of the LitnrR?, after the 
Savour CoDferetiee, in IMl, and adopted by the Act of UnifMmity in the 
fblloniiig jeor. 
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io note the original state of the law, when it ie the Commoa 
Iaw diat cornea in qnestioii, aa well as the Statute, 

" The Book of Common Prayer waa adopted and prescrifaed 
by the Statute of 2d & 3d Edward VI. c. 1, and more fully 
by «je 5th and 6th Edward VL c. 1,' which the Istjaizabeth, 
c. 2, revived, after it had been repealed by the Ist Maty, seas. 2, 
c 2 ; and it was fnither prescribed and enforced by the same 
Act of Elizabeth, and by ano^ier made in the eighth year of 
her reign (8 Elizabeth, c. 1, a 3). It is certain, then, that the 
Liturgy established during the interval between the first and 
the last of these Statutes — that is, between 1548 and 1565 — 
was in force by Statutory authority down to the year 1603 ' 
(sometimes called 1603 and sometimes 1604, which ia owing 
to the-style, the date, if I recollect, being January), when the 
Canons in question were made, do alteration whatever having 
been effected diiring the interval. It is equally certain, that 
DO authority existed to make any alteration iaconsistent with 
Statut<Hcy provisions during that interval ; and this considera- 
tion seems to dispose of the question which has been argued, 
both below and here^ upon ihe 121^ Canon of 1575.^ That 
Canon is to be taken either aa professing to make an alteration 
of the Bubric which the Statute had sanctioned, in which 
case it can have no force, or as declaratory of the sense of the 
Kubrio ; but neither would any auch declaration be binding, 
because the legislature having adopted the Rubric, and made 
it parcel of a Statute, no other authority than a declaratory 
Act can give it a new meaning ; add to which, that the plain 
intendment of the Bubric appears to have been adhered to, 
after and notwithatanding the Canon of 1575, and not the 
sense which that Canon seems to give the Bubric, and which 
we must indeed admit that Canon purports to give it The 
Canon of 1575 appears never to have excited any attention ; 
and if it ever received the Boyal assent (which is doubtful), it 
certainly was not cited on either side during the controversy 
on the subject of baptism at the Hampton Court Conferences. 
" We are, therefore, to see what the Rubric prescribes at, 
and prior to, 1603 — this being the Statutory provision then in 

' This ma ths BKood Prater Book of IdtntA VL 

■ Thii canon is given tttiaUm Yiy WhMtly, Common Pmyer (p. SS7). 
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force; and adopting the Common Law prevailing for 1400 
years over Christian Europe. 

" In the first place, no prohibition of the Biuial Service for 
unhaptized persons, or indeed for any class of persons, is to be 
found in the Liturgies of Edward and of Elizaheth. The 
exception of nnhaptized persons and suicides first occurs in 
the Ruhric of 1661, and consequently first received the force 
of law from the Uniformity Act of 1662, after the Restoration 
—the 13th & 14th Charles II. c. 4. The Statutes of Edward 
the Sixth and Elizabeth recognised the right of every person 
to burial with the Church Service;' and the 68th Canon, 
enforcing this civil statutory r^ht, only excepted persona 
excommunicate and impenitent. Unbaptized persons, there- 
fore, — persons baptized in no way whatever, — ^would have 
had the right of burial accordii^ to the service of the Church, 
if they were not excluded by those portions of the service 
which appear to r^ard Christians alone.* Those portions 
would probably exclude persons not Christians ; but if an 
unbaptized person could be regarded as a Christian, then 
would he not be excluded prior to the Rubric and Statute 
of 1661 and 1662. 

" But, secondly, and what is much more material to our 
present inquiry, it is clear that the Rubric, and consequently 
the Statute, down to 1603, and indeed to 1662, the date of 
the Uniformity Act, authorized lay baptism, and placed it on 
the same footing with clerical baptism in point of efficacy.' 
The Rubric, after setting forth that baptism ought to be 
administered publicly, and on Sundays and holydays, in order 
to approach as near as might be to the practice of the pri- 
mitive Church, which confined it to Easter and "Whitsuntide, 

' This statement is combated at great leDgth by the BUhop of Exeter in his 
Charge for 1842 ; and he takes especial eneeption to the arRument tliat Iha 
practice of burying exconimimicated penons with the Church Service was 
sanctioned hj the common lav of Chriatendom. 

■ Wheatly, however, main buna that the exclusion of unbaptized petsona 
from Christian burial ia "exactly agreeable to the antient practice of the 
Chnrch" in early agea. — (Common IVayer, ch. 12, sect. 1). 

■ This WheaUy admits, but he attributea it to an error "which out re- 
fortnera had imbitiod in the Romiah Church, concerning the impossibility of 
aalvation without the aacrament of baptism. "—{Common Pisyer, Appendix to 
ch. 7, sect la.) 
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ueverthelesa adds, that, if necessity require, duldren may at 
all times be baptized at home. A further warning is required 
to be ^ven to the people against baptizing privately, ' without 
great cause and necessity,' and this Rubric is retained in the 
subsequent forms of prayer down to the present tima The 
Eubrics of Edward and Elizabeth then proceed to lay down 
the rules for administering the baptismal sacrament, when it 
is privately performed ; and herein those Bubrics mateiially 
differ from the subsequent ones of 1603 and 1661.> They 
require ' them that be present to say the Lord's Prayer, if the 
time will suffer;' and the Kubrics add, 'then one of them 
(that is, any one of them that be present) shall name the 
child, and dip him in wat«r, or pour water upon him, saying 
these words : " N., I baptize thee in the name of the Father, 
and of the Son, and of the Holy Ghost. Amen." ' We may 
observe, in passing, that there is contemplated a great hurry 
in the ceremony, because the expression is, ' if the time will 
suffer.' This of itself indicates that the circumstances are, or 
at least may be, such as to prevent Uie sending or the waiting 
for a Minister. The Rubric goes on to declare the suf&ciency 
of baptism so performed : ' And let them not doubt but that 
the child so baptized is lawfully and sufficiently baptized, and 
ought not to be baptized again in the Church.' Nevertheless, 
the expediency is set forth of afterwards bringing the child to 
the Church, and there presenting him to the Minister, that it 
may be ascertained whether or not the ceremony had been 
lawfully performed. For this purpose, six questions are to be 
asked of them that bring the child : — Who baptized it ! — Who 
was present? — ^Whether they called on God for his grace?* — 
With what matter the child was baptized ! — With what words ! 
— And whether they think he was lawfully and perfectly bap- 
tized ? ' If the answer to these questions prove that ' all 
things were done as they ought to be,' then the Minister is to 
say, ' I certify you that in this case ye (not you, the minister, 
but ye, the people) have done well, and according to due 
order,' and he declares the child to have been received iuto 
the number of the children of God, ' by the law of regenera- 

1 Th« words of the eurlicr Rubric are given above, p. S, note 1. 
* Thctt two qnestionn are omitted in the present aervit^. 
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tion in baptiam,' that is, by tlie saorametit previously admi- 
nistered in private. If, however, they which bring the child 
' make an uncertain answer, and say they cannot tell what 
they thoiight, said, or did, in that great fear and trouble of 
mind, as oftimes it chanceth,' then the child is to be baptized 
publicly, but, as it were conditionally or provisionally, with 
this reserve, that the Minister shall say, ' If thou be not bap- 
tized already.' This portion of the Rubric is demonstrative, 
if the former part left any doubt, that the presence of a 
Minister at the private ceremony was not contemplated ; for, 
if it were, what they thought, or said, or did, would be 
inunaterial; and what the Minister said or did would have 
formed the only subject of inquiry ; not to mention, that no 
fear or trouble of mind at the time of the ceremony could 
prevent those who bring the child {torn recollecting whether 
there had been a Minister present or not. Indeed, the ques- 
tions would have been differently framed, had the presence of 
a Minister been as essential as the water and the words. It 
would have been asked, not merely ' by whom, and in whose 
presence,' but ' was he baptized by a Minister ? ' There caji, 
therefore, be no doubt whatever that, by these earlier Eubrics, 
the baptism is deemed valid if performed with water, and in 
tlie name of the Trinity, though by lay persons. Assumii^ 
then, that there is no Minister present, the Rubric declares 
the baptism to be without any doubt lawfully and sufficiently 
administered, though in private. 

" The same doctrine was held, and the practice formed upon 
it, in the Roman Catholic Chxm;h, from a very early period. 
It prevailed from the beginning of the third centmy; and 
though it formed the subject of controversy between the 
Eastern and Western Churches, during the succeeding period, 
it had become universally admitted by both, in the time of 
St. Austin, who flourished in the latter part of the fourth 
century. In England, as elswhere, it was held valid. The 
Constitutions of Archbishop Peecham, in Lyndwood's Col- 
lection, bearing date A.D. 1281, though severely denouncing a 
layman who shall intrude himself iiito the office without 
necessity, yet declare the baptism valid which is celebrated 
by laymen, and state that it is not to be i-epeatcd. Whoever 
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did SO intrude, was denounced as ^Ity of 'mortal ain;' 
ueveitheless, his act was pronounced to be valid and Buf- 
ficient, and tliat it was not necessary the ceremony ehould be 
repeated. Nov, in all these positiona, the necessity can make 
no kind of diflference, unless in excusing the intrusion. If 
the rite can only be administered by clerical hands, — if it be 
whoUy void when administered by a layman, — no necessity 
can give it validity. The consecration of the elements, for 
the purpose of giving the Eucharist to a dying person, may 
be as much a matter of urgent necessity as the baptism of an 
infant in extremities ; but, neither in the Soman Catholic, 
nor in the Beformed Church, was it ever supposed that any 
extremity could dispense with the interposition of a prUat, 
and enable laymen to administer the sacrament of the Lord's 
Supper. 

" The position, therefore, being undeniable, that, previous 
to the year 1603, and at the time the 68th Canon was made, 
lay baptdsm, though diaconntenanced and even forbidden, 
unless in case of necessity, was yet valid if performed ; and 
tliis being the Common Law — ^not the law made by Statute 
and Eubric, bat by Statute and Rubric plainly recognised 
and adopted — we are to see if any change was made in that 
law as it thus stood. 

" In the Burial Service, the Rubric of 1603 made no change, 
but that of 1661 forbad the Burial Service in cases of suicide^ 
excommunication, and persons unbaptized. A right formerly 
existing waa thus taken away, at least in some cases. This 
makes it fit that we construe the word ' unbaptized ' strictly, 
or, which is the same thing, that we give a large construction 
to ' baptized.' And, after the change in the Burial Service, it 
becomes the more necessary to see that there is a clear and 
undoubted change in tlie Eubric relating to baptism, before 
we admit the baptism to be invalid, which was held vahd 
even when the Rubric of the Burial Service had not as yet 
taken away the rite from aU who were unbaptized. 

" The Eubric of 1603, instead of directing ' those present,' in 
the case of private baptistm, as the former Rubrics had done, 
directs ' the lawful Minister' to say the prayer, if time permit, 
and to dip or sprinkle the child, and repeat the words. The 
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Eubric of 1661 explains what shall bo intended by ' lawful 
Minister,' substituting for that expression the words, ' Minister 
of the parish, or, in his absence, other lawful Minister, that 
can be procured.' It there prescribes a prayer to be used by 
the Minister wliich prayer is not to be found either in the 
Liturgies of Edward VI, and Elizabeth, or in that of 1603. 
"We may pass over the Rubric ot 1603, both because its sub- 
■stance is more completely contained in that of 1661, and 
because, until 1662, there was no Statutory authority for any 
change of the law which had been established at the date of 
1603 (or 1604), when the Canon in question was made, even 
if it had been quite clear that the Rubric of that date bad 
changed the former Rubrics. But as, in 1662, the present 
Uniformity Act of 13 & 14 Charles II. c 4, was passed, and 
gave force and effect to the Rubric of that date, it becomes 
necessary to see whether or not that Rubric changed the 
iormer ones, those of Edward and Elizabeth. 

" Now it does not appear that any such change was effected 
as the case of the present Appellant must assume, in order to 
prevail The words are plainly directory, and do not amount 
to an imperative alteration of the rule then subsisting. If 
lay baptism was valid before the new Rubric of 1661, there is 
nothing in that Eubric to invalidate it. Generally speaking, 
where anything is established by Statutory provisions, the 
enactment of a new provision must clearly indicate an inten- 
tion to abrogate the old ; else both will be understood to 
stand together, if they may. But, more especially, where the 
Common Law is to .be changed, and, most especially, the 
Common Law which a Statutory provision had rect^ised 
and enforced, the intention of any new enactment to abrogate 
it must be plain, to exclude a construction by which both 
may stand together. This principle, which is plainly founded 
in reason and common sense, has been largely sanctioned by 
authority. The distinction wliich Lord Coke takes in one 
place, between affirmative and negative words, giving more 
effect to the latter (Coke, LUtUion, 115 a), has sometimes beeu 
denied, at least doubted {W. Jones, 270, Lovelace's case, before 
the Windsor Eorest Court, in 1632, in which there is a dictum 
of Lord Chief Jiistice Richardson), Mr. Hai^rave thinks upon 
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8 misapprehenaion. (Note 154) But the rule vhich is laid 
down in 2d lust, 200, has been adopted by all the authorities, 
that, ' a Statute made in the affirmative, without any negative 
expressed or implied, doth not take away the Ck>mmon Law.' 
So Comyn's Digest, Parliament R. 23 ; and he cites the case 
De Jure Ecdesiaatieo, in &th Bep. 5, b, which lays down the 
rule in terms. That case decides that the penalty attached by 
the Unifonnity Act of Elizabeth, for not reading the Common 
Prayer, on the second offence, does not take away the same 
Common Law penalty on the first offence. Kow here, the 
former law being this — ' Let lay baptism be valid, but let 
Mimstets only perform the rite, unless in case of great necesr 
sity ;' and the new law being — ' Let lawful Ministers baptize,' 
— it must be taken as au addition to, and not a substitution 
for, the former, unless the intention plainly appear to make it 
subsritutionaiy, and not cumulative. The proof is on those 
who would make it substitutionary and abrogatoiy. Bnt the 
circumstances and the context seem, on the contrary, to show 
that tbe intention was to make the new Rubric cumulative, 
and to leave the validity of lay baptism unaltered. The private 
baptism is expressly confined to cases of ' great cause and 
necessity,' and the want of time is expressly referred to, as 
being great enough possibly to prevent saying the Lord's 
Prayer. How, then, can it be expected that time should be 
^ven to send for the Minister of the parish, and, if he be 
absent, to procure some other Minister? Doubtless, it is 
required that a Minister shall perform the ceremony if he can 
be procured ; but the possibility of there being noue, must be 
understood to have been contemplated. Again, it is directed, 
that if any lawful Minister, other than the Minister of the 
parish, performed the ceremony, then the Minister of the 
parish, when the child is brought to him, shall examine how 
the ceremony had been performed. The questions prescribed 
by the former Rubrics are materially changed. Two are left 
out; that respecting calling for grace, and that respecting 
their opinion of the ceremony having been completed. But 
an important preamble is inserted, before the question <is to 
the matter and the words : — ' Because some things e^^ential 
to this sacrament may happen to be omitted, through fear or 
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' Iiaste, in sach times of extremity, therefore I demand further, 
" With what matter and with what woida was this child bap< 
tized t " ' Now it is remaikable, that the essentials here spoken 
of are the water, and the reference to the Trinity ; nothing 
whatever is said of the Miaister being essentiaL The ques- 
tions as to who baptized and who were present, are given 
without any preamble at aU, indicating that the water and 
the invocation of the Trinity are essentials, while the presence 
of a Minister is only expedient — a matter to be inquired into, 
for the purpose of correction or censure if it was omitted 
withont necessity, but not essential, as those things wherein 
consisted the very rite itself, the water and the words. The 
water and the words are afterwards again stated to be ' essen- 
tial parts of baptism,' in the Rubric which provides for the 
case of a doubtful baptism, sometimes called conditional. If 
it were assumed that in every case a lawful Minifiter was 
necessary, and that there could be no baptism withoat his 
presence, the only necessary question to be answered by those 
who brought the child, would be, whether such Minister 
officiated or not ; for it might be assumed that he naed the 
matter and the words preseribed, inasmuch as he would be 
punishable if he did not. 

"The whole direction as to conditional baptism is very 
material to be regarded, and no part more so than the last 
Rubric relating to it If the answers are uncertain, the bap- 
tism Is to be made, but provisionally or conditionally. What 
kind of uncertainty is contemplated } If a Minister had been 
essential, surely any uncertainty as to who performed the 
ceremony would have been specified as a ground of con- 
ditional baptism. But nothing of the kind is to be fonnd in 
the Rubrics of 1603 and 1661, any more than in those of 
Edward and Elizabeth. Kay, the uncertainty is more speci- 
fically coniined to the water and the words in the later than 
in the earlier Rubrics : — ' If it cannot appear that the child 
was baptized with water, in the name of the Father, and of 
the Son, and of the Holy Ghost,' which (adds the Rubric) ' are 
essential parts of baptism,' then, and then only, is the child to 
be baptized, and conditionally. 

" The question dire<;ted to be put, as to who baptized the 
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child, clearly provea nothing as to the necessity of a SliDister; 
for anotheT question immediately follows, which relatee to a 
matter that must on all hands be admitted to be anything 
rather than essential, namely, 'Who were present at the 
ceremony ? ' And if it be said that this might he asked not 
as a substantive question, the answer to which is essentially 
necessary, but as a question the answer to which may tend to 
fiicilitate other inquiries, and to explain other answers: in 
the same way it may be said, that the answer to the first 
question, ' Who baptized the child I ' may be used simply for 
the purpose of explanation as to the really essential matters 
— the water and the words, 

" The changes made in the Enbric, touching uncertain and 
conditional baptism, are mainly relied upon to show that the 
Bubrics of 1603 and 1661, invalidated lay baptism, and 
certainly those changes afford the only countenance lent to 
the negative ai^ument. But they are wholly insufficient to 
work an abrc^tion of the former law. The omission of the 
question, ' Whether they (the people) called for grace and 
BuccouT in that necessity ! ' is said to show that the people 
were uo longer to ofBciate, but only the Minister, who had no 
occasion for that succour. Yet, beside that this seems a, very 
gftttnitous position, the persons present were inquired of, and 
they surely were not material. The question as to the opinion 
of the party bringing the child is also omitted. But it is not 
omitted in the Rubric of 1603, which, nevertheless. Is sup- 
posed to nc^tive the vaUdity of lay baptism as much as the 
Bubric of 1661. Perhaps the most material change in this 
part of the service is in the certificate, which is no longer that 
' Ye have done well,' but ' that all is well done.' But this, though 
in the direction of the Appellant's argument, and lending 
colsur to it, is manifestly too slender a foundation on which 
to ground any inference. We must always bear in mind, 
that it was the intention of those who framed the now Bubric 
to discoontenance all baptism, except by a Minister, and to 
assume, as far as possible, that it should by a Minister be per- 
formed ; and the omission of whatever was not quite neces- 
sary, and what needlessly contemplated a lay administration 
of the rite, was a natural consequence of this design. But if 
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it had been the intention of those who framed the Rubric to 
declare lay baptism ineffectuaJ, some express declaration 
to that effect would have been introduced. 

* It is unneceasary to give instances of the difference 
between positive directions, nay, express prohibitions, and 
such prohibitions as make the thing forbidden to all intents and 
purposes void. If it were necessary to point out instances of 
Buch distinctions, the kindred subject of the marriage rite 
affords one too remarkable to be passed over. There is hardly 
any country where some solemnity is not req^uired by the 
directions of the law ; there are many in which a departure 
from the order prescribed by the law is strictly forbidden, 
and nnder penalties; but in most Protestant countries the 
irregular marriage is valid ; and in Catholic countries also, up to 
a comparatively recent date — that of the Council of Trent — 
though it might be censurable, was valid, without the inter- 
position of a priest, and without any ecclesiastical solemnity 
whatever. England, before the Marriage Act (the 26th (rf 
George III. cap. 33) commonly called Lord Hardwicke's Act, 
affords one instance of this ; Scotland to this day affords 
another ; nay, the existing Marriage Act of 4th Geoi^e IV. 
cap. 76, presents us with an instance still more remarkable 
and bearing more closely upon our present argument; for 
some of the marriages, to prevent which was the main object 
of this as of the former Act, are allowed by this latter Act 
to be valid, and are only valid, because they fall not by 
express declaration within the 22d section, which certainly 
confines the invalidity to the cases specified in that section. 
But if it be said that baptism is a sacrament, while marriage 
is not, let it be remembered that in the Komish Church 
marriage too was a sacrament, and retained its character as 
such though performed without the intervention of a priest or 
any solemnity of the Church. [Dalrymple v. DeUi-ymple, 2 
Hag. Cons. Rep. 64, and the authorities there cited) 

" The opinions and practice of the Church, from the date of 
the Canon, 1603, down to that of the Uniformity Act of 
Charles II. and afterwards till near the end of Queen Anne's 
reign, appear to have been clear upon this head. The validity 
of lay baptism, notwithstanding the change in the Eubric, 
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was uot qaestioned until about 1712, when the controversy 
arose, and some eminent diviQes took part against its validity. 
It is nnnecessary to examine the authorities in detail We 
may observe, that there seems no comparison betveen the 
number and the weight of those who espoused the opposite 
sides of the question. There are very few indeed who can be 
8^d to give a clear and explicit opinion against the validity, 
while those who maintain it lay down the doctrine with the 
most perfect distinctness. The substance of the conclusions 
to which they come. Mid the testimony which they bear to 
the practice, may be well given in the words of a writer no 
less renowned for his learning and judgment than his elo- 
quence. * Sith the Church of God,' says Hooker (Eccle- 
siastical Polity, Book V. sec 62), 'hath hitherto always 
constantly maintained that to re-baptize them which are 
known to have received true baptism is unlawful; that if 
baptism seriously be administered in the same element, end 
with the same form of words which Christ's institution 
teacbeth, there is no other defect in the world that can make 
it fnistr^e or deprive it of the nature of a true sacrament ; 
and lastly, that baptism is only then to be re-administered 
when the first delivery thereof is void in r^ard of the fore- 
alleged imperfections, and no other (that is, the words and 
the matter) — shall we now, in the case of baptism, which, 
having both for matter and form, the substance of Christ's in- 
stitution, is by a fourth set of men (he had mentioned with 
more or less censure, the errors of some in the primitive 
Church, of the Donatists, and of the Anabaptists), voided for 
the only defect of ecclesiastical authority in the minister, 
think it enough that 1.hey blow away the force thereof with 
the bare strength of their veiy breath, by saying "We take 
such baptism to be no more the sacrament of baptism than 
any other ordinary bathing, to be a sacrament V ' And he then 
goes on to show how ' many things may be upheld being done, 
although in part done, otherwise than positive rigour and strict- 
ness did require.' 

"The clear and unqualified opinion ujKin the point, and 
jwit litem motam of the two Metropolitans and fourteen otlicr 
prelates, has also been properly referred to ; and is no doubt 
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of great weight. But the question ia not to be decided by 
a lefereuce to the opinions, however respectable, of indlTiduals, 
eminent for their learning, or distinguished by theii station in 
the Chnich ; and these authorities are chiefly valuable as 
bearing testimony to the fact, that the construction of the 
RubricB of 1603 and 1661 was acted upon, which constmction 
assumed no change to have taken place in the former law, the 
common law of all Christendom, before the Reformation of 
the Anglican Church, and both before and after that happy 
event, the law of the same Church up to the date of the 
canons of 1603 — a law which was recognised by the Statutes 
of Edward and Elizabeth, and which, as nothing but express 
enactment could abrogate, bo we might the rather expect to 
find contemporaneous usage confirm, when no abrogation had 
been effected. 

" Nor is it necessary that we should strengthen the con- 
clusions to which a strict construction of the law has led, by 
pointing out the inconsistent or even absurd consequences 
which would follow from an opposite doctrine. If only a lawful 
minister can baptize, then, as it is also contended that this 
description only applies to those who are regularly and 
episcopally ordained, it will follow, that none can be capable 
of clerical functions who have not themselves been baptized 
by Ministers so ordained ; and hence some of the greatest 
lights of the Church have held her highest ofiices unbaptized, 
have administered that sacrament invalidly, and have had no 
right to the offices of the Church at their interment. A 
doctrine which would lead, and inevitably lead, to the in- 
ference that Bishop Butler and Archbishop Seeker were never 
baptized' — ^that the latter in baptizihg George III. acted 
without authority, and that both were disentitled to the Burial 
Service, as unbaptized persons, is at least well calculated to 
make us pause before we admit it to be the law of the laud, 
and of the Church. 

" But it is not less fitted to excite doubts of its soundness 

before examination, when we reflect that another inevitable 

consequence would also flow from its admission, — the exdusion 

from the Church's pale, of all Dissenters, and of all foreigners 

' Both wtie sons nf uonconrormisls. 
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who have been baptized otherwise than by Minister of Epi- 
acopal Ordination. No lee loci is set up, or can be pretended 
to work any exception in their favonr. The Hobric, if it 
applies to any, applies to tbem ; and unless they shall hare 
been re-baptized, they can neither be ordained, shonld they 
embrace ottr tenets, nor buried with the rites of oar Church, 
shonld they depart thia life within our territory. All these 
topics are, however, snperfitious, when the question has been 
sifted upon its true merits, and brought to the test of a more 
rigorous examination, as was done both in the present case 
by the Court below, and in the former instance before the 
late learned and able Judge of the Arches Court, Sir John 
NicholL 

" The case of Kemp. v. Widcea in 1 809 <3 PhilL 264), was in 
every respect, as regards the facts, similar to the present It 
underwent a full discussion ; the only difference was in the 
course pniaaed by the Defendant in his pleading, which was 
more commendable than that adopted in this case ; ' and the 
learned Judge' pronounced an elaborate judgment upon the . 
point now before the Court, as to the merits, neither of the 
preliminaiy objections having been takeiL That judgment 
does not appear to have given any dissatisfaction in the pro- 
fession ; on the contrary, it is believed to have carried along 
with it the opinion of lawyers in both the Courts Christian 
and the Courts of Common Law. We can hardly avoid 
attaching great weight to a decision pronounced by such 
an authority, so long acquiesced in, so little objected to, and 
generally speaking, so much respected, although no decision 
has hitherto been given on the same question iu any Court of 
the last resort. 

"The Court below justly held, that if the penalty of the 
Canon has been incurred, no discretion is left in awarding its 
infliction. It appears to ua, also, that the costs were properly 
directed to be paid. The Appellant had takea a coarse which 
was wholly unnecessary for raising the question of lay bap- 
tism, upon which alone his defence was rested, as far as the 

* The sdniiguoTl of the articles vna there opposed on tho groQDd that th»y 
dwclneed no offence in point of law : ohereaa here a dpfensive allegation vas 
Sled. * Sir John Ni-;holl. 
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merits were concerned, or for raising tlie preliminary objection 
to the promovent's rights. Both the one and the other of 
these points were distinctly raised upon the articles, and 
might have been disposed of by meeting that allegation alone, 
and disposed of at a comparatively trifling expense. In Kemp 
V. Wickta, that better course was pursued. Th« articles, there 
as here, had detailed the circumstances offered to be proved, 
and the defendant at once opposed the admission of them, 
contending that, be the facts all true as aliened, he had acted 
lawfully, and was guilty of no olfenca This might have been 
just as easily done in the present case, but it has not been 
done ; on the contrary, a proceeding has been resorted to 
greatly increasing both the delay and expense, and wholly uu- 
necessaty for raising the only questions intended to be dis- 
cussed between the parties. 

" The sentence appealed from must, therefore, be affirmed, in 
all its parts, and the Appellant must further pay the costs of 
this appeal" ' 

■ 1 The Bishop of Exeter's Charge for the yesr 1842, iJreadj quoted, contains 
an elaborate critiqae on this jadgment. He contenda that baptism by heretics 
or schisoLatics is not "sufficiEnt" in any theological sense, and that "the 
general words of the SSth Canon applied to those only who died members of 
the Church." The following extract exhibits Mb view as to the limited effect 
of the deciiioD ; — 

" As the Court stated, * nothing tamed upon any suggestion of heresy or 
schism ; the alleged disqualification was the want of holy orders in the person 



" Now, this consideration must very mach mitigate any alarm which the 
Judgment, before it was nnderatood, may have excited within the Church, as 
well as abate somewhat of the tone of triumph with which it is said to have 
been hailed out of the Church. In the case decided, the deceased in&nt had 
been baptized by a Wesleyan teacher ; of whom it vae not said in the allsga- 
tion of the defendant that he was either heretic or schiBmatdc, Of course, 
therefore, the Court regarded him as neither one nor the other. Had scMsm 
been pleaded, as affecting the efficacy of the baptism, the Court most have 
noticed it. Whether such a plea would have altered the judgment, it would 
be presumptuous in me to coQJectore. It is enough to say that the judgment 
left this very important point just where it was. It only decided, 1 repeat, 
that a minister is bound to bury anin/b»( who bad been baptized by a layman. 
It did not so much as decide whether he is bound to bury au adult, who, 
having been so baptized, had never sought to have the deficiencies of bis 
bsptism duly supplied. This point would remain undecided, even though the 
layman administering baptism was himself a member of our Church." 

The issue as to the validity of baptism by a dissenti:^ minister, an sach, 
seems to have been distinctly raised in the case of Kemp v. Wieta in tS09 
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(3 HutL 3S1), cited by Lord Bronglutiii, in which Sir J. Nicholl statM that 
" ItappeAraimpoesible to entertain a reaaona'ble doulit that tha Church did at 
all times . . . hold baptism by nater in the name of the Father, the Son, and 
the Holy Ghoat to be valid baptism, thoagh not adminiatered by a priest who 
had been episeopally ordained, or rather, to state it mora generally, though 
administered by a taymui or any other penwa." 

In the case of Tiiehraarsh t. Chapman (3 Curteia, BiO), the judgment in 
Eacatt T. Mattiit is held to mle the qneation of baptism by a BcbiBm atie. Sir 
H. J. Fast states : " The qneation is directly raised whether or no haptiam of 
ttus description, pleaded to be heretical and yhigiaa tical. is invalid baptism, 
90 as to take the case out of that decision in Escott i;, Mastin ;" and " it 
beii^ not now qnastioned that baptism by heretics or laymen is a TtJid b«p< 
tism, and need not be reiterated, . . . the recifnent cannot be said to die nnbap- 
tited. There cannot, then, he any donbt in the mind of the Court, as to wliat 
most be the fate of the case, when, as I hsTS shown, the bsptiam itself is 
admitted to be ralid." 
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1842. 
Thu Members of tlie Judicial Committee present at this Appeal 



[This was a proceeding against a Clei^mai 
mno Prayer, pnnishable by the Act 1 EUz. c 
oa Appeal from a ' ' grieniDce. " Held — 

(1.) It is not neceasary that Letters of Reqaest, under the Church Diacipliiie 
Act, slunild specify at whose request the; are granted. 

(2.) The service of a notice by a Bishop of his iuteutioa to issue a Commis- 
eion under the third section of the Chnrch Discipline Act, will not bar his 
right lo send the case to the Court of Arches by Letters of Request, " in the 
first instance," if no Commission has actually been issued.] 

The Rev. Henry Erskine Head, Eector of Feniton, in 
Devonshire, published a letter in the Western Tirms, entitled, 
"A View of the duplicity of the present system of Episcopal 
Administration, in a Letter addressed to the Parishioners of 
Feniton, occasioned by the Bishop of Exeter's Circular on 
Confirmation," &c This letter contained the following 



"The only plea which can shield our Prelatea from the 
charge of intentional duplicity, is, that they really are not 
aware of the unscripturalness and mischievonsness of those 
dogmas, with which they incumber themselves and us. Igno- 
rance of Scripture is that, which is to be attributed to their 
Lordships on a principle of mere charity. Hence tlieir un- 
readiness to do that which they promise to be ready to do ; 
hence their unwillingness to reform, or, {at least so far as 
their own ministrations are concerned,) to rectify or avoid the 
serious error which the confirmation service contains. Hence 
their reckless, ruthless, and inconsistent recommendations, to 
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the public and to the clergy, of docti-ino which is erroneous, 
strange, and contrary to God's Word. The Epiacopal Circular, 
which I have now received, is a clear specimen of a syatem 
of duplicity by which their Lordships, the Bishops, have long 
been deceived, and are now perhaps more extensively than 
ever deceiving the public." 

" As reformation in this respect is not hopeless, and as I 
also am pledged, by my ordination vows, as a minister of the 
Church of England, to banish and drive away all erroneous 
doctrine, I do hereby decline and refuse to give any counte- 
nance whatever to the office of confimiation, as it is now used 
by their Lordships, the Bishops ; and, instead of recommend- 
ing, in compliance with the Episcopal Circular, the perusal 
and re-perusal of that service to the young persous of this 
parish, I warn tiiem all, yoiing, old, and middle aged, to be- 
ware, in the name of God, of the erroneoos and strange doc- 
trine which* it contains." 

" It will be said, that for this, I deserve to be turned out 
of the Church ; are all clergymen to be turned out of the 
ministry who dissent from certain points in the Prayer-book ? 

" In this case, everybody will be turned out of the ministiy, 
and then nobody will I'emain in the ministry ; show me the 
works of any Churchman within the last four centuries, and 
I will tmdertake to convict him of inconsistency with the 
Prayer-book. It is a fact, that there is no Bishop or Clergy- 
man in England, in Ireland, or in the Colonies, who does not 
sin against the Piayer-book in one point or another. It is 
also a fact that the Prayer-book sins against itself; some 
parts of it are at variance with other parts ; the fourth, sixth, 
eighth, and thirty-sixth canons are repugnant to the first and 
third ordination vows. Some of the dogmas in the Catechism, 
Confirmation, and Baptismal Services, are utterly inconsistent 
with the doctrines contained in the eleventh, twelfth, thirteenth, 
and seventeenth Articles." 

On the lltb of October, 1841, the Bishop of Exeter caused 
to be served on Mr. Head the notice required by 3 and i Vict, 
c. 86 (Church Discipline Act) of his intention to issue a 
Commission of Inquiry. On the 9th of November, and 
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before the Commission was issued, the Bishop sent tlie case 
to the Court of Archea by Letters of Request, in -which Letters 
the Bespondent (Mr. Sanders) was named as the promovent 
On the 14th of November, a decree issued from the Arches 
Court, calling upon Mr. Head (in the terms of the Letters) to 
answer certain articles to be exhibited against him toaching 
his soul's health and the reformation of his manners, especially 
in the matter of the letter above mentioned, wherein, as was 
allied, be had depraved the Frayer-book. Mr. Head appeared 
under protest, objecting to the jmisdiction on the same groonds 
as were afterwards assigned before the Privy CoimciL Sir H, J, 
Fust, however, overruled the protest, on the 29th of January, 
1842, and ordered the Appellant to appear absolutely. From 
this decision the present appeal was brought, and the only 
point involved in it was the validity of the Letters of Bequest. 

It was ai:gued, on behalf of the Appellant, that, according 
to the true construction of 3 and 4 Vict c. 86, e. 13, the Bishop 
ought to elect, " in the first instance," between a Commission 
of Inquiry and Letters of Bequest, failing which, he cannot 
resort to the latter method of proceeding until after the 
Comuussioners have reported, and before articles have been 
filed. Whereas, in the present case, he had already notified 
his intention of issuing a Commission, and had not withdrawn 
that notice when the Letters were presented, no Commission 
having, in fact, been issued. It was also contended that the 
Letters, though issued on the promotion of the Bespondent, 
were defective in point of form, since the original notice had 
been given by the Bishop on his own " mere motion." 

It was replied, on behalf of the Bespondent^ that the pre- 
liminary notice was in the nature of an admonition, and not 
of a citation, so that the Bishop woold not be barred of his 
right to proceed by Letters of Bequest, " in the first instance," 
until the Commission should have been issued. It waa 
further replied that neither law nor practice required strict 
accuracy in the specification of i^e party on whose application 
the ^uit was commenced. These ai^uments had been adopted 
by the Court of Arches in the decree confirmed by the follow- 
ing Judgment, which was delivered by Lord Campbell, on the 
9th of December, 1842. 
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" This is an Appeal &om an order or decree made hj the 
Dean of the Arches, in. a cause of office, promoted imder the 
Act of the 3rd and 4th of Her preeeitt Majestfj in viitae of 
Letters of Bequest nnder the hand and seal of the Bishop of 
Exeter, by Balph Saodeis, ^;aiiLst the Bev. Heniy &skiiie 
Head, Clerk, Bector of the Rectory and Parish Church of 
Feniton, in the county of Devon, to answer certain articles to 
be exhibited ^unst him, for having, within the diocese of 
Kzetet, written and published, in a certain newspaper called 
the Wettem Tima, a letter, entitled, ' A view of the duplicity 
of the present ^^stem of Episcopal Ministantioo, in a letter 
addressed to the parishioners of Feniton, Devcm, occasioned 
by the Sishop of Exeter's Circular on Confirmation, by Henry 
Ecskine Head, A.M., Bector of Feniton, Devon ;' affirming and 
maintaining &&t the ' Catechism,' the ' Order of Baptism,' 
and the 'Order of Confirmation,' in the Book of Common 
Prayer, contain erroneous and strange doctrine, and other 
positiiHU in derogation uid depraving of the said Book of 
Common I^yer, and against the peace and unity of the 
Church. 

' The Defendant being cited in the Conrt of Arches, ^i- 
peared under protest^ and insisted that the Letters of Bequest 
were not in pursuance of the provisions of the Church 
Discipline Act, and, therefore, that the Dean of the Arches 
had no jorbdictioQ to entertain the suit The Judge below 
overrnled the protest, and asBigned the Defendant to appear 
absolutely. 

"The first objection ia, that the Letters of Bequest are ex 
faeie defective and void, on the ground that they do not show 
on whose application the cause was commenced, or at whose 
request they were granted. Their Lordships, however, are of 
opinion that the Letters of Beqnest are sutdcient The i 
statute does not require that th^ should be in any given i 
fom, and they clearly disclose that the cause is 'at the 
voluntaiy promotion of Balph Sanders, of the City of Exeter, 
gentleman.' The Bishop having anttiority by the statute to | 
issue Letters of Bequest in this proceeding, ' if he shaU think i 
fiV there can be no necessity for stating, according to the old I 
toeiD, at whose request they are granted. For the niums 
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hereafter to be meutioiied, tbeir Lordships think that Ihe 
Letters of Beqaeat need not make any Teference to the notice 
before served by the Bishop. 

"The second objection, of a grarex nature, is, that at the 
time irhen the Letters of Itequeet issued, the Bishop had no 
authority to issue them, ae he had made his election to 
proceed, in the first instance, by a Commission of Inquiiy in 
his own diocese. The third section of the Act gives power to 
the Bishop, upon a clergyman within hia diocese being charged 
with any ecclesiastical offence, or concerning whom there may 
exist scaudal or evil report, to issue a commission of inqoiiy 
as to the grounds of such charge or report, ' provided always 
that notice of the intention to issue such commission under 
the hand of the Bishc^, containing an intimation of the 
nature of the offenoe, together with the names, addition and 
residence of the party 04 whose application or motion each 
commission shall be about to issue, shall be sent by the 
Bishop to the party accused fourteen days at least before such 
commission shall issue. 

" On the 11th of October, 1841, the Defendant was in due 
manner served with a notice under the hand of the Bishop of 
Exeter, dfited the same day, whh^ after reciting the letter in 
the Western Times, referred to in the Letters of Bequest, and 
that there was.an evil report that Mr. Head was the author 
and publisher of the said letter, proceeded in these words, — 
'And whereas we, Henry, by Divine permission Bishop of 
Exeter, rightly and duly proceeding under the authority and 
in conformity with the provisions of a certain Act of Farlia- 
ment, to wit, the 3rd and 4th Vict c. 86, intituled, 'An Act 
for better enforcing Church Discipline,' of our own mere 
motion think fit, and intend, to issue a commission under oui 
hand and seal, to five peisons, of whom one shall be our 
Vicar-general, or an Archdeacon, or Bural Dean within our 
diocese, for the purpose of making inquiiy as to the groimds 
of such report, in order to the institution, if need be, of such 
further proceedings in pursuance of the last^mentioned Act of 
Parliament, as the case may require. We do, therefore, by 
these presents, under our hand, give notice of such our 
jntention to you, the said Beverend Henry Eiskine Head, 
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and we do hereby intimiite to you, that such our commiasion, 
as aforesaid, for the purpose aforesaid, vill issue accordii^Iy 
at or after the expiration of fourteen days from the day of 
jour being served with these presents. Given under our 
hand this Eleventh day of October, in the year of our Lord 
One ThonsaDd Eight Hundred and Forty-One.' 

" On the 9th of November following, without anything being 
done to countermand or supersede this notice, the Letters of 
Request issued, by which the Defendant, without any com- 
mi3si(»i of inquiry, was to be prosecuted in the Court of 
Arches. 

" It is contended that this was contrary to the 13th section 
of the Statute, which enacts that it shall he lawful for the 
Bishop in any such case, ' if he shall think fit, either in the 
first instance, or after the commissioners shall have reported 
that there is sufficient primA fade ground for instituting pro- 
ceedings, and before the fiUog of the articles, bat not after- 
wards, to send the case, by Letters of Bequest, to the Court of 
Appeal of the Province, to be there heard and determined, 
according to the law and practice of such Oourt' 

"It is contended, that, by reason of the notice, the Letters 
of Request were not sent in the first instance, within tiie 
meaning of the statute ; and if that were so, they woiild 
certainly be void, as their validity rests entirely upon the 
Statute. 

"""But after much doubt and hesitation, their Lordships have 
arrived at the conclusion that the notice may be entirely dis- 
regarded, and that, within the meaning of the Statute, the 
Letters of Bequest were sent in the first instance. The notice, 
altbough lequired by the Statute intimates an intention to 
institute a procee^ng ; it cannot be consideved a commence- 
ment of the suit : and when the Letters of Bequest issued, 
there was no suit depending in the Diocesan Co)irt The 
letters of Bequest may either issue in (be first instance, or 
after the report of the commissioners that there is a primd, 
facU case against the accused; the legislature probably 
meaning, either with or without a previous inquiry, instituted 
by the Bishop, and understanding that, without a previous ,' 
inquiry, the cause would come, in the first instance, before 
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the Court of Arches, Altbongli the notice was sezred, thete 
were no means of compelling the Kshop to issue the com- 
mission ; and it seems to have been admitted that ii, npoo 
ftirther information, his Lordship thought it more expedient 
to J^d the cause at once to the AtoTihh Court, he nught bgre 
done so by superseding the notice. The Letters of Kec[uest 
may be considered such a supersedeas. 

" It has been urged before ns, that t^ construction of the 
Act would subject the clergy to vexatious proceedings, both 
before the Diocesan Court and the Court of Appeal of the 
Province, but we cannot suppose that a change of iutentioD 
as to the mode of proceeding will ever take place, except for 
the interests of justice, and the good of the Church ; and it is 
diificult to see how the par^ can be prejudiced by the mere 
service of a notice. If the conmiissioa had issued, and he 
had been cited to appear under it, then their Lordships would 
have thought that the Letters of Bequest could not issue till 
the Commissioners had made their Keport, 

" The Decree, therefore, wiU be a^nued, but without costs. 

" There is a prayer by the Respondent that the cause should 
be retained before the Judicial Committee of the Privy 
CounciL Their Lordships,^ however, are clearly of opinion 
that it ou^t to be remitted to the Arches Court. This is a 
Court of Appeal in the last resort, and their Lordships thinlc 
that, except under peculiar circumBtances, such a Court ou^t 
not to decide any cause in the Bist instance, as it ought 
to have the benefit of the discussion and judgment in the 
Court below, and there ought not to be an original judgment 
pronounced, &om which there is no appeal" 

The case being thus remitted to the Arches Court, was 
there decided on the merits. The material passages of Sir 
H. J. Fast's judgment are the following :— 

" It is no pert of the provinoe of this Court to ^etermme whethn 
the Book of Common Frayer does oontiun erroneous do«trine ; it ia 
snffioieut for this Court that it is the book which is to be used by 
the olergy, u preacribed by the law of the land : the question i^ 
Are the words used in Ur. Head's letter derogatory and in deprava- 
tion of that book 1 " . . . Candrej/s eate * {5 Co. 1) " is a direct and 
* See Introduotioit, p. lixiiL * See Introduction, p. zlr. 
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cmnDot eonplain i^ b^ the oentauoe of this Oovrt, hs b' plaMd in 
p<nitiv« rax^tion of the povsr ot tho EooleeiMtiMl Court to 
pomofc, bj MxdenMticol ceaearem, or by deprivitticHi, any person 
o&nding agaiiut tfao tmrty of tbe (Aorob. Tbsra ii, m has beea 
■faowB, in tbe Act Of fflisUwth, a direet reoogintioa or pnBerration 
of the power of the EedMiMtiotl Court ; and, hj the mbaequent 
Act of the 13th and 14th Car. IL there is alao a regular reoognition 
of the pow« and aatbority of the Eooteriastioal Conrt, Ibr tbe 
preeerration of the peace and nnity of tbe Chnrofa. 

" Cba the Court) then, br one moment,.doabt that Vt. Head is 
vitfain the jnriadiction of thia Cotirt, and amenable to hia dioceean 
for tfisobediflDoe to hta ordination tow, as abo that he is punishable 
finr such diaobedienoa by Molesiaatioal oensnrei, — can tbe power of 
tfie Conrt to snapend Mr. Head be donbtedt I hare no doubt 
whatever, wther as to the jnviadiotion of tbitf Court, or that Hr. 
Head haa brought himself within tbe jnrisdiotion. Indeed, I feel 
DO donbt that Mr. Head ia dearly withia the provisioiiJi of the 
Statate of £linbeth ;i but, under the gMieral eoolesiastioal law, Mr. 
Head ia pitntahabie for publishing thia letter, of whieh he openly 
BTowB himself the author. 

" I therribre have no heritation in pronoondng tbe articles 
proved; the rsmaining qneelion ia, what u the puniahment the 
Court aball pronounoe against Mr. Head, a minister in holy orden, 
and a benefioed olei^yman I Kow, I haTe referred to one part of 
tbe Statute ot CharleB IL s. fl, by which Mr. Head, when he took 
pooocBBion of his tiring, must, within two months, harra read the 
Homing and Erening Prayers, appointed to be read by, and accord- 
n^ to, the nid Book of Common Fmyer, and openly and publicly 
declared his unfeigned assent and oonnent to the use of al) things 
tberran oontained ; or, ipto faeto, have been deprived of his said 
ecclesiastical bwe6c« and promotion. I have also referred to tbe 
36th Canon, relating to tbe subscription to be made by such as are 
to be made ministers. This is absolutely neoevary to be done by 
every oaudidate for holy utlers, to subacribe before he can be 
admitted iuto tbe ministry, or obtain possession of B living. 

" I therefore think Mr. Head has iaonrred the extreme sentence 
of this Courts and that the Court would be juatified in pronouncing 
against him a sentenoe of deprivation. If Mr. Head oould not have 
obtained possesaion of his living without assenting or consenting to 
the use of alt things oontained in the Book of Common Prayer, be 
> 1 Elix. o. S. 
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pietisel; Uie same altuation as if he had not, within tvo months 
oonfonoed to the provimaaa of the Statate, and if he bad not done 
so, he would, ijm facto, have been deprived. It would not, there- 
fore, as I have belbre aaid, be a rary banh eseraae of the power of 
the Court to impoee that penalty on Mr. Head, to whioh he waa 
liable, if he had not made the deolaratioTi of oonformity aooording 
to the Statute. The Court, however, ie not dispoeed to go to the 
fUll extent of its power ; not from anything that exists in extenua- 
tion of Ur. Head's ofifenoe, for nothing can be more of^uive than 
^e way in whioh he has expressed himself in his letter ; but the 
Statute of Elisabeth makes a differenoe between a first and second 
oBenae. By i^ 'any person preaching, declaring, or speaking 
against the prescaibed rites and solemnities is liable, for the first 
offiBooe, to forfeit for one year the profits of all his eoclesiastioat 
beoefioee, and also to be imprisoned fiir six months ; hr a seoond 
ofitooe, he is to lose or be defniTed, iptofiteto, of all spiritual pro- 
motions, and to be imprisoned during lifa' It seems, therefor^ 
that, althoogb it was oonsidered, at the time the Statute was passed, 
that the offence would not bear much extenuation, stiU that it waa 
right and {uroper that the Statute should make a distinction between 
peraons guUty of one offeDce, and guilty of the like offenoe a seoond 
time. I think, therefore, that the justice of the case may be satis- 
fied by suspending Mr. Head from bis living and from the emolu- 
ments of it, for three years. It will be borne in mind, tiiat Mr. 
Head may be proceeded agunst tut a seoond ofl^nce, if be shall, 
during the term of his suspensioD, publish the like dootrinee. 

" I am, therefors, of opinion to pronounoe the articles (pven ia 
to be ftilly proved, and to dcoree that Mr. Head, fbr the offence he 
has committed, be suspended from hie office and miuiattatioo itx 
the term of three years ; and tliat he be condemned in the costs of 
tbe suit, with an admonition to him to abstain from suoh conduct 
in future. 

" I think the Court would have been quite justified in going to 
the Aillest extent of punishment, looking to tbe language in which 
}&x. Head has expressed his opinions in his lettw." 
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1843. 
Thb Members of tbe Judicial Committee preeent at this Appeal 



Pn thit cat* a Clerg^ui, eonrktad of brawling in tlie pariah cliarch of 
which ha was the perpetoal Curate, waa nupeuded for eight moKthi^ pnnoant 
to the statata G ft 6 Edw. YI. c. 4. The Arches Court declined to require 
a certificate of good twhaViom during soBpenaioii. Tbe Mntence waa con- 
firaed by the Privy CoimciL] 

The Rev. William Hawkea langley, being Perpetual Curate 
of 'Wheatley, iu Oxfordstire, was charged with the offence of 
" qnarrelling, chiding, ot brawling by worda" in tbe church 
in which he officiated. This offence is defined by 5 & 6 
Edw. TI. c. 4, which enacts (§ 1) that " if any person what- 
soever shall, by words only, quarrel, chide, or brawl in any 
church ot churchyard, then it shall be lawful unto the ordi- 
naiy of the place where the same offence shall be done, and 
prored by two lawful witnesses, to suspend any person so 
offending ; that is to say, if he be a layman, ah ingrexm ecdeeicE, 
and if he be a clerk, from tbe ministration of his office, for eo 
long time as the said ordinaiy shall by hia discretion think 
meet and convenient^ according to the fault" The proceeding 
was instituted, on the promotion of Mr. Burder, Secretary to 
the Bishop of Oxford, by virtue of letters of request under the 
Church Discipline Act (3 & 4 Yict, c. 86.) 

The substance of the offence was described as follows iu 
the 4th of Uie Aiiides of Charge -.-^ 

" That on Sunday, &e 9th May, 1841, whilst he was in 
the performance of divine offices in the church of the pcr< 
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petnal caracy, ehortly before the concluBion of the litany* 
after the response immediately following the prayer beginning 
' Oh God, mercifal Father,' he made a short pause, and instead 
of proceeding with the service, heii^ whollyvr^ardleas of the 
sacrednesa of the place and of hia own duty in the perform- 
ance of the divine office, he, in a chiding, quarrelsome, and 
brawling manner, addressing the congregation then and there 
present, said, ' Yon were, perhaps, surprised at the pause I 
made at the end of the prayer, but it reminded me of my 
enemies. I have this morning received a letter from the 
Archdeacon, offering some clergyman to do my duty for me : 
some one in the congregation has had the audacity to write to 
the Archdeacon on the subject. Who has had the audacity to 
do this } Is it a Fuseyite, who wants to introduce Popery 
mto the parish } I will, however, take care tliey never shall, 
as I will do my duty myselt I have preached the Gospel, 
and delivered my own soul, whether the people will hear, or 
whether they will forbear. Some one has conunitited perjury 
against me in an affidavit made before Mr, Ashhuiat ; bat he 
waited till the witnesses were dead, so that he could not he 
punished for his peijuiy. Another of my enemies haa written 
a letter to the Bishop, full of falsehoods, to ti&e my poor old 
uncle's living away ; one of them has been to a dear old fiiend 
of mine, the only dear friend I have at Oxford, driving fiilse- 
hoods into his ears, in order to set him against me. I have 
been charged with adultery ; but the fact is, that, one night* 
as I was coming &om my tenant's at Lobb Farm, I saw a 
drunken man ill-treating his wife, and I interfered fsft her 
protection ; for my being a clergyman did not prevent my 
acting with humanity towards a female under such circum- 
stances. The man told me I might be damned ; what was it 
to me ? what had I to do with it ? He then stnick me ; hot 
the Lord gave me power, and I knocked the man down,' at 
the same time using the action of striking with bis fist, ia 
illustration of the manner ia which he struck the said man ; 
that he titen proceeded to say, ' Tf any man can prove me an 
adalterer, I will have my head cut off and forfeit ft, and I 
have before mentioned this circumstance to the Bishop;' 
adding, ' I ri^y fo' ^ enemies, apd foigive them, and ^i^ 
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they will lepent ;' that during the delivery of this address, he 
was In a Teiy excited and impassioiied atate, and frequently 
Mmck the rewUng-^lesk and the books thereon, in a very vio- 
l«at manner, witii hia clenched fist, and bj such improper and 
iaoMTect eonduet, gave great oflbnce to the ooogi^ation then 
asssmhled in the church, and ntleeted scandal and disgrace 
on his sacred profession." 

The 6th Article also ehaiges that Mr. Laogley, after the 
Kinth Commandmeat, made another address, in which he 
^loke of the evil life of one of hia enemies, and praised Her 
M^eat/s Miuiateis for wishing to change the com hrws. 

Mr. I«^ley gave in a defensive allegation, which took the 
groood — 1. !ntat he had but asked the prayers of the con- 
gi^atkoi, and exphiined the reasons for his need of them ; 
2. That his weeds had been misrepresented. He also objected 
to the intervention of the Bishop's seccetary, as promoter of 
the judge's office. 

liiis all^ation having been rejected by Sir E. J. Fust, 
Dean of the Arches, Mr. langley desired leave to appeal 
from this decision.* Sir H. J. Fust refused the application, 
stating to the Defendant that he did so on account of the irre< 
kvutcy of the grounds of his defence. 

Witnesses were then ezamiued ; and the Defendant pleaded 
his own cause, speaking altogether for sixteen hours. 

On June 27th, 1842, Judgment was given. Sir H. J. Fust 
first stated the form oS the jHTOceedinga, this being the first 
case under the statute; and shoved the inadequacy of the 
evidence produced by the Defendant He then stated that 
the facts which had been proved showed a course of conduct 
altogether oompaiable to that which had in other cases* 
been held to fall onder the statute against brawling. That 
offence might be charged eilJier under the general Eccle- 
siastical Iaw or under the statute ; for " where a statute 

■ It may be well to mention that thia was, as stated bj the Deau of the 
^ebM^ dio flnt ease which anwe nnder the Chmch Dtseipline Act, 3 A: 4 
VioL c as. That act reatrains the tight U> appeal npen orders of the Conit 
not having the force of dsfiaitive sentences, which had previonily been allowed, 
and give* to the judge the discr^on of sUowicg or refusing such appeals. 

' Cox V. Qoodda;, S Hagg. C. R. 13S. fiutdiiua v. Daiudlae, 1 Hagg. 

a B. isi. 
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leaves an offence fis it foand it, and only introduces addi- 
tional paniBhineiit, a party may proceed on either." ' 

The defence -which had been set np waa the soppoaition of 
a conspiracy among the parishioners, but the Bishop himself 
was considered by Mr. Idngley to be the head of this con- 
piracy, and tiiere waa no evidmce to show that those who 
had reported the matter had acted otherwise than righUy. 
The facts then were clear: it waa Mther clear from Mr. 
Langley's own statements that his action was deliberate. The 
plea that he was asking the prayers of the congrc^tion was 
a mere pretext There were cases, no doubt, in which the 
minister might rightly address the congregation, such as the 
necessity for removing some obstructdon to the public service.; 
but no reason of this kind had been alleged in this case. The 
proceedings had been impugned on the ground that they had 
been instituted by the Bishop's secretary instead of the Bishop 
himself ; but this was the proper course of proceeding in a 
matter of this kind ; and the imputations which Mr. langley 
sought to connect with the fact, like other imputations made 
during his defence, constituted a great aggravation of his 
offence. The only remaining question was the degree of the 
punishment ; and, the term of suspension being expressly left 
by the statute to the discretion of the judge, the Court con- 
sidered that the gravity of the offence demanded suspension 
for eight months. 

It was demanded by the counsel for the Plaintiff that Mr. 
lAngley should not be readmitted to his duties till he could 
produce a certificate of good behaviour ; but such a certificate, 
in the opinion of the Judge, though well suited for cases of 
intemperance, did not apply to the present offenca The 
Defendant was accordii^y condemned in costs, and ad- 
monished to abstain in future &om conduct such as that for 
which he had been prosecuted. 

From this sentence an appeal was brought byMr. Langley. 

The Appellant appeared in person, and conducted, as in the 
Court below, his own case, impeaching the credit of the wit- 



' Loi-d StowcU in Cox r. Goodday. See this principle acted npon ii 
lea nrisiug out of iht Retmjt and Revienrs, p. 251, 
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nesses, and denying that he had been guilty of brawling as 
cfaaiged ia the articles. 

Dr. Phillimore, who appeared for the Itespondent, waa not 
called upon to address tl^ Lordships npoQ the merits. 

Judgment was delivered by the Lord Bishop of London on 
December 4th, 1843. 

" I am instmcted by their Lordshipa to express their opinion 
that the articles have been substantially proved by the evi- 
denc& They are of opinion, that the Sentence pronounced 
by the learned Judge of the Court below on the Appellant, 
was not beyond what the circiunstances of the case justified, 
and that the Appellant has shown no mitigating circum- 
stances which can induce us to lessen the effect of that 
sentenca Their Lordships will, therefore, humbly recom- 
mend Her Majesty te affirm the sentence of the Court below, 
with costs." 
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[The CUB of t ClergTnuii secetling from the Church tad canttaoiBg big 
ministratioDB. The matence of the Court of Arches was, as in the cam of 
Bolder e. Laogley, simplf oonflnned by the JndicUl Cotamittee. It da- 



1. That the Gut of mcmrIdq doee not ahMd a dergynutn from fi 
eeDSOrea for breach of duoipline. 

(The Court of Qaeen'a Bench held the Toleration Act (1 William JE Hu^, 
c IS)' and th< Act S2 Qk>. III. c 1GS tnnifficieiit to give pTDt«ction from 
cBDBure in such a case.) 

2. That an oncoDsecrated proprietary chapel, to which strangers ar« 
•dmitted, is not a private honse within the meaniug of the Tlxt Canon. 

8. That tJ) foond a sentence under the Ecclesiastical law, it is not neceasarj 
that all the offences chained ahonld be proved. 

4. That the Cooit in awarding a penalty is not bonnd bj the pnjer of 
the accasiog party.] 

This was a aait iostitated hj Mr. Ralph Barnes, Secretary to 
the BiBhop of Exeter, against the Bev. James Shore, in the 
Coort of the present Bishop of Exeter, and removed hy letters 
of reqnest into the Court of Arches, for officiating in an tincon- 
aecrated chapel at Bridgetown, in the Pariah of Berry Potnen^, 
in the Diocese of Elxeter, withont the licence and against the 
monition of the Bishop of that diocese. Hr. Shore was admitted 
to priests' orders some yeant before this soit was instituted, and 
had officiated in the chapel in question with the licence of the 
present Bishop for some years. That licence was withdrawn, 
and the chapel was registered in due form under the 52nd 
Geo. III. cap. 155, as a Dissenting Gbapel, and Mr. Shore 
officiated in it, professing to officiate as a Dissenting Minister, 
hut using the liturgy of the Church of England. On November 
the 2l8t, 1844, a citation was served on Mr. Shore, who 
appeared under a protest, which was overruled. On May 
5th, 1845, Mr. Shore gave an absolute appearance, and Articles 
of (charge were brought in, which were in substance as 
follows : — 
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Articie Ist. That no clergyman of the Church of England 
can lawfdUj officiate without the aathority of his Dioceaan. 

ArUelea %i,3d,4ih. That Mr. Shore being soch a Clergy- 
man, had offidated, without the aothoritj, and contrary to tix 
monition of his Diocesan. 

The RDiaiDing Articles of Charge vrere formal. 

Thb Artidefl of Charge were admitted, and Mr. Shore 
delivered, on June 19th, 1845, a defensive allegation, which 
was in substance as follows : — ■ 

1st. That the chapel before mentioned was a chapel for the 
wtffship of Protestant Diaseaters, duly registered, under 53 
George III. cap. 155. 

2d. That Mr. Shore had seceded firom the Church of England, 
and had taken the due oaths under the said Act, and therefore 
was entitled to the exemption given by 52 George III. capt 
155, aections 4, 5, and Stat 1 W. & M. cap, 18, &om penal- 
ties for nonconformity. 

On August 5th, 1846, the admisaion of this all^ation was 
opposed, and the all^ation waa rejected by the Court of 
Arches. 

On the 11th of Noyember, 1845, a rule niti for a prohibi- 
tion was granted by the Court of Queen's Bench, and in 
January, 1646, cause was shown against the rule,. On the 
4tii of May, 1846, the Court of Queen's Bench delivered, 
through Lord Deuman, a Judgment to the following efkot ;— 

The fourth section of the Toleration Act (1 W. & M. 
e^ 18), ez^npting perscois, who ti^ the oaths and subscribe 
the declarations therein mentioned, from jwosecution in the 
Gcdesiastical Court for not conforming to the Church of 
England, ezteods not only to lay persons bat to clergymen 
who, having been ordained, dissent from the Church. To 
daim tiiis exemption it is probably sufficient that the party 
slates himself to be a dissenter, but & person ordained a priest 
in the Chorch of England cannot in this manner, or otherwise, 
at his own pleasore, divest himself of his orders so as to 
exempt himself firom correction by the Bishop for In^ach 
of Ecclesiastical disdpline. Performance by such a priest 
of tiie Church service in an nnconsecrated chapel, is a 
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breach of discipline, ftnd not a mere act of nonconformity 
protected by the Toleration Act, or by 52 Geo. IIL cap. 165. 

The prohibition, therefore, vas refiued, and the rule di»- 
cliarged. 

On the 20th of Jane, 1846, the Judge of the Court of 
Arches (Sir Hubert Jennet Fust) delivered the following 
Judgment: — 

" The point to which I most, in the fint place, direct my 
attention, ia to see whether the assertion of the connsel for 
Mr. Shore, 'That his identity ia not eBtahlished,' is well 
founded ; for, onless I am satisfied, &om the evidence and 
proceedings in this cause, that Mr, Shore, who officiated in 
the chapel,' is one and the same person, it would be a waste of 
time to enter into any other part of this case.* 

'* This evidence appears to be quite sufficient to eatablish 
the facts that Mr. Shore, the party proceeded against, did, 
after the revocation of his licence by the Bishop of the diocese, 
and after a monition to abstain, officiate in this chapel ; that 
he did perform Divine offices on two Sundays, by reading 
Prayers and by preaching, though .it is not proved he ad- 
ministered the Sacrament. The question then arises, whether 
these acts do net constitute an Ecclesiastical offence ? I think 
it can hardly be contended that the reading of the service of 
the Church is not an offence by the common law of the land, 
after the revocation of the licence given to him as a minister of 
the Church of England to officiate in this chapel, pro A<ic vice, aa 
a church, after a full knowledge of the revocation of the licence, 
and of the measures taken against him by the Bishop. It was 
said by the learaed counsel for Mr. Shore, that he did no more 
than his duty, as according to the Rubric of the Book of 
Common Prayer, every priest of the Church of England is 
bound every day to read the Form of Prayer, publicly or 
privately, and that Mr. Shore, as a minister of the Church of 
England, in doing so in such a place, committed no o^nce. 
This is the first time I ever heard such an interpretation pat 

■ 1, e. Before and after the chapel nas regUtered m a dusentmg place of 
worship. 
* A pu8)i£« U omitted which bears ooly on a qnettion of svidvneo. 
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upon the woids of the Kabric, It U right and pioper, no 
doubt, that a mitUBter in bolj orders of the Ghiuch of 
England shoold read the Frajera in the proper discharge 
of the public serrices, or, if not, privately ; bat to saj that 
he has a right to go to a place of this description — a boilding 
vhich bad been severed from that Church, and read the 
Prayers there, is neither more nor less than to say that any 
and every clergyman (for it applies to every clergymaQ) 
may read the services daily in public, if he please, anywhere ; 
this is a proposition to which I cannot assent It was said 
that it had not been spedBcally proved that there was a con- 
gregation present, or that the reading of the service was in 
public. "What is necessary to constitute a cougr^atioa has 
not been very strictly defined; but it has been commonly 
considered that " where two or three are gathered together" 
there is a sufficient nttmber to constitute a congregation. By 
" publicly reading," I understand a reading to those who are 
present in a church or chapeL That strangers were admitted 
into this chapel appears irom the evidence of Field, Huxham, 
and Gould ; the two latter, as strangers, attended the service, 
I say, then, that Mr. Shore did publicli/ read the Prayers to 
those present in the chapel; that this was not a reading 
in a private i&ute, within the meaning of the 71st Canon, 
as contended by Dr. Twiss. It was not the intention of the 
Canon that any place, not consecrated or allowed by law 
ahoold be conudered a private hoitse y by " private house " is 
meant a dwelling where a family reside. I am well satisfied 
that this chapel was not a pmxite chapel. It is clear &om the 
evidence in the cause, that the chapel was open to any one 
who thought fit to attend the services. It appears, then, to 
me that so much of the charge agunst Mr. Shore has been 
established as proves that this gentleman publicly read 
Prayers according to the Book of Common Prayer, on two 
separate occasions, and preached a sermon on one, thoogh 
there is not sufficient proof that he administered the Sacra- 
ment It was, however, contended in argument that, because 
the ofience charged consists of an aggregate of three or four 
ofiences, and all have not been proved, the offence charged 
fails. I should like to have had some authority in this Coart 
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for the aaaertion that, onlesa aU tha offeQces charged be proved, 
the party is entitled to be diBmisaed Jrom the whole of the 
charge. I am of opinion that there is no aatboritj opoa 
which snch a position can be msintatned, and I have no doubt 
I could find cases over and over again, in which, where onlj 
one part of the charge has l9een made cat, the party has been 
pronounced guilty. The case of Sutchina v, Dmeiloe^ re- 
ferred to, was a proceeding under the statute : where there 
were different oflfences subjecting the party to diSereut degrees 
of punishment The case of T&chmarBh v. Chapman' was a 
proceeding under a particular Canon for not reading the 
Burial Service; the Canon requires that comKnient notice 
should have been given to the clergyman, which was not 
proved : and without that proof no offence is committed. 

" I am of opinion that quite sufficient is proved against Hr. 
Shore to render him liable to Eccleaiastica) censure and punish- 
ment. When the case came originally before the Court, the 
prayer at the conclusion of the articles was, that he should 
be admonished to abstun from performing Ecclesiastical 
duties or Divine offices in the chapel in question, be canoni- 
cally punished according to the exigency of the law, and be 
condemned in the costs. As I understand, the prayer now 
made to the Court is not to the same efiect ; but I confess 
I am not prepared to go beyond that which is a canonical 
punishment ; for however vexationsly Mr. Shore may have 
conducted himself here and elsewhere, I do not considn that 
I can take such conduct into the account He is not called on to 
answer for the o&nce of seceding from the Church ; for such 
an offence there must be other proceedings, in order to pro- 
core additional punishment ; nor do I think it by any means 
clear that, under the circumstances of this case, I can refer to 
the protest which was overruled, or to the allegation of Mr. 
Shore, which was rejected ; though, had that allegation been 
admitted, and the proof thereof failed, I might have taken a 
different course, for I do not know that the Court is bound by 
the prayer ; it might be in itself illegal. On a consideration 
of the whole case, I am of opinion that the Promoter has 

1 Com. Bep. ISI. 

• 1 Robarta' Ecclei. Rep. p. I7E. 
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proved the articles charging Mr. Shore with having been 
gtnltj of publicly reading prayera, according to the fonn 
prescribed by the Book of Common Prayer, and of preaching 
in an nnconsecrated chapel without a licence' (leaving out 
administering the Sacrament) ; that he has thereby incorred 
Eicclesiastic&l censure; and tliat he most be admonished to 
t^«in from offending in like manner in futnie. Should he 
be guilty of a repetition of this offence, it will be one not only 
against his Diocesan, but against the authority of this Court. 
Though this gentleman ia at this moment a minister of the 
Established Chnich of this land, from which office he cannot 
of his own authority relieve himself, still I do not think I am 
entitled to depose him from the ministry. T content myself 
by pronouncing that the articles have be«n sufficiently proved. 
I admonish Mr. Shore to abstiun from offending in like 
manner in future, in the parish of Berry Pomeroy, and in the 
diocese of Exeter, and elsewhere in the province of Canter- 
bury; and 1 condemn him in the costs." 

On an appeal being brought by Mr. Shore from this sen- 
tance to ^e Judicial Committee of the Privy Council, the 
Jndgraent of the Court below (the Court of Arches) was con- 
firmed on the 14th February, 1848. 

> Tliia, ind not tb« &ct of leceasian or non-eonfoRni^, wm ths off«oc« 
dimrged agaiDit Hr. Shore. Lord D«nmui held tiM, in order to gftia the 
enmptioti provided by the Act of Toleration, it vaold be necewaiy for 
Mr. Shore to ehinr thtt he had been sued in the Eccledaitical Conrt for 
■MKi-cotifonnitj ; and that, though that Act vnnld aiainpt him horn liability 
ta any peoalt; for not confomung to the Chiuch of Eogland, yet Qsither 
that Dor an; othei act would absolve him from CBnouiciJ obedience to the 
Biali^ in ragud to anjthiog he might do Hooldllig to the ri^ta and cere- 
noniea of that okiireh. 
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Tax Membets of the Jnditial Oommittee prewnt ti this Appea 
were, at the hearing of the application : — 

Thb Bibko? 07 London (Blomfield). Db. LttHRiNOTON. 

Lobs Brocobuc T. Pxmbebton Lxisb. 

Lobs Lasodalk. 

At the bMiisg OS the marits :— The BtSHOP or London (BloBtfieU), Lobd 
Bbocobaic; Lobd Caxsbkll, Db. Lira 



[In this cue, being an Appeal ftvm the Arohee Court, ia a mit igaiBst a 
Cleigjnnui for immanlitj, the Court refoaed to receive additiooal article*, 
cliugiiig the Defendant vith freeh offences, committed dnce the Judgment 
WM deliveied in the Court beloir. ] 

The proceedings vbicli led to this Appeal were instituted 
at the promotion of Mr. George Koolce Famell, of Barley 
Park, against the Bev. John Kershaw Craig. Clerk, Minister 
of the new church of St. John the Baptist, at Burley, in the 
connty of Hants, for acts of adultery, fornication, or incon- 
tinence. 

A preliminaiy inquiry took place at Ibsley, before Com- 
missioners appointed by the Archbishop of Canterbury, in 
accordance with the provisions of the Church Discipline 
Act, the Bishop of "Winchester, Mr. Craig's Diocesan, being 
the patron of the living. Four of the five Commissioneis, 
including the Rev. Mr. Tonge, the Eural Dean, met in April, 
1845, to conduct the inqiiiry, and the result was an unanimous 
report from the CommissioDers that there was a snfBcieat 
primd facte case to call for further inquiry. 

On the 29th November, 1845, the cause was brought to 
the Court of Arches by letters of request from the Bishop 
of Winchester. Whereupon a Citation was issued which tll^ 
officer of the Court attempted to serve on Mr, Craig ; but he, 
being in his house at tJiie time, locked the door and prevented 



.V Google 



CHAKGEB OF IHMORALITT. 51 

the service thereof. On the 12th of December, the ofGcer 
made Ms return, with a certificate and affidavit that actual 
service could not be mad& A Decree by Ways and Means 
vas immediately issued at the petition of the Promoter, 
returnable on the 30th December. 

No appearance having been given in the first instance to 
the Citation from the Court or to the Decree by Ways and 
Means, the Court was moved, on January 12, 1846, to 
prononnce Mr. Craig in contempt, which was accordingly 
done; but iu the course of that day, during the sitting of 
the Coort, he appeared personally and prayed Articles ; 
upon which occasion the Judge stated that he had received 
&om him a veiy improper letter. 

The Articles, which were admitted without opposition, 
pleaded inier alia, as follows : — ■ 

That the Defendant had committed adultery with Jane 
Shelley in Ridley Wood. 

That he had gone down into hia kitchen and there taken 
improper liberties with Ann Smith and with Jane Shelley. 

That he had entered the bedroom of his servants, Amelia 
Jane Archer and Charlotte Sima, and there behaved himsol f 
indecently and committed adultery. 

Mr. Craig in answer allied, that Mr. Famell entertained 
a great personal feeling of ill-will against him, and that all 
the cfasjges had been maliciously brought by Mr. Famell ; 
he also alleged perjury on the part of the witnesses ; ami 
further he specifically denied each charge of adultery, 
fornication, or indecency. 

Subsequently, Mr. Famell pleaded a further Allegation, 
that Mr. Cra^ had been and was in the habit of performing 
his public ministrations in an insular manner ; that he had 
allowed the clerk to be in the reading-desk with him, and to 
read the lessons, and had on many Sundays omitted to read 
certain parts of the service ; that, in consequence, there was 
a decrease in the attendance at school and church ; that Mr. 
Famell had not manifested a feeling of ill-will and enmity 
towards Mr. Craig, and that he had exhibited the Articles at 
the instance aud request of the Bishop of Winchester. The 
further All^ation of Mr. Craig denied Mr Famell's further 
j2 
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charges, except as follows : — That the readiDg of the lessoua 
by the clerk from hia own desk in the momiiig (but never in 
the evening] eervice had been continued in consideration of 
Mr. Craig having been long subject to hoenLorrhage, and of 
the fatigue occasioned by the walk of twalve miles every 
Sunday ; that Mr. Craig omitted to read certain parts of the 
service only on one Sunday, in 1842, and then only in coil- 
sequence of domestic anxiety. 

On January 21, 1847, a motion was made to the Court to 
give the Defendant access to certain papers connected with 
the case deposited in the ofBce of the Begistrar of the Vicar- 
General, and, more particularly, to a letter of accusation 
alleged to have been written by the Fromot«r to the Sishop 
of Winchester some time pnor to the 17tb of January, 1845. 
Sir H. Jennei Fust refused the motion, leniarkuig, inUr alia, 
" That it was a motion of an unusual nature." He added, 
" In the present case the Bishop, being the patron of the 
preferment, sent the case by letters of request to this Court, and 
aU the papers were sent to the Begistry of the Vicar-Cieneral ; 
bat they are not to come here unless they form part of the 
proceedings before the Commissioners ; and as I have already 
said, it appears in the ca^e itself, there is not one charge in 
this letter upon which these proceedings are founded. .... 
Had Hiis letter been before the Conimissioners, it must have 
been brought in." 

On November 11th, 1847, Sir H. Jenner Fust pronounced 
Judgment. He first stated the nature of the case, and then 
regretted the delay that had occurred. " Upon this part of 
the case," he said, " tiie Court is of opinion that there is 
nothing in the way of grievance to be complained of by 
Mr. Craig, and (iat for the delay from November, 1845, to 
January, 1846, he is himself the party to blame, if blame is to 
rest anywhere. .... It is not denied that if the foots charged 
against Mr. Craig by the Promoter are proved, they amount 
to a gross violation of decency in any man, and especially in 
a clergyman, and that they render him amenable to eccle- 
siastical law. The defence of Mr. Craig is, that these charges 
are not only altc^ther false and unfounded, but that they 
have been maliciously brought forward by Mr. Faiiiell." . . . 
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" The question upon which the whole case turns is, whether 
Mr, Ciaig is to be considered guilty or not guilty of the 
ofiences imputed to him ; whether the evidence of the wit- 
nesses in support of the charges is sufficient to call upon the 
Court to pronounce that the Promoter has succeeded in 
establishing them." 

The Judge went on to remark on the Defendant's good 
character before he came to Burley, and on the direct conflict 
of teetimony as to the acts imputed to him, throwii^ on the 
Court the responsibility of weighing the manner of witnesses, 
the probabilities of their stories, and their possible motives, 
•gainst each other, and of attaching the stigma of shameless 
perjury to one side or the other. 

He continued : — " There are three particular &ots in this 
case, namely, the adultery alleged to have been committed in 
Sidley Wood ; the transaction between Mr. Craig and Ann 
Smith on the 19tli October, 1844; and what occurred as 
alleged between him and Amelia Jane Archer, in December, 
1844, and January, 1845." 

After reviewing the evidence of William White, who deposed 
to the transaction in Bidley Wood, and that of Jane Shelley, 
and other witnesses, who were called to deny the fact, and 
show that it could not have taken place, Sir H. J. Fust said : 
— " On this point of the case, the Promoter has failed in proof 
of the Articles relating to it." 

He then reviewed the next chaise — ^that of taking indecent 
liberties with Ann Smith and Jane Shelley on the 19th 
October, 1844^ and said : — " I am of opinion on the whole of 
this part of the case that it is established as pleaded ; that 
Mr. Craig did go down to his kitchen and there tickle Jane 
Shelley, and did pull back the chair of Ann Smith, and put 
his anna round her neck, or on her shoulder, and kiss her ; 
and I am therefore of opinion that the 10th and 11th Articles 
are established by the evidence produced to support them." — 
Upon the last chaige, as spoken to by Amelia Jane Archer, 
who was in part confirmed and in part contradicted by other 
witnesses, he said : — " Upon the whole, on her evidence, I do 
not think I am at liberty to say that the proof is so satisfactory 
to my mind as to call npon me to' pronounce that the charge 
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18 clearly e^ablished. But I do not think it is disproved ; I 
do Dot tliink it is an inventioa, and I cannot say that there ia 
no Buapicion attaching to Mr. Craig on this part of the case." 

lu passing sentence under these circumstances, the Judge 
stated that he felt some difficulty as to the measure of punish- 
ment to be inflicted upon tlie Defendant. " If the charges 
hud been proved altogether, there must have been a sentence 
of deprivation ; for there could be no doubt what would be 
the effect of such conduct in the parish, and he would not 
bave been a fit person to remain iu charge of such a pariah as 
this ; but it being only proved that he has conducted himself 
as he has done towards Ann Smith, the question is, what 
sentence the Court shall pronounce. And this, with respect 
to the costs, is a very material question, for the costs will be 
very heavy. I bold that the Promoter has proved sufficient 
to justiiy the institution of proceedings iu this'Conrt; I think 
that Mr. Famell has proved that he has not come forward 
with wicked and malicious motives, and that Mr. Craig has 
given occasion to these proceedings. I therefore suspend 
Mr. Craig from the performance of duty and from the emdu- 
ments of his benefice — ai> officio et a benefcto — for two years 
from the date of this sentence, and until he shall produce the 
usual certificate ; and I must coudemn Mx. Craig in some 
part of the expense of the proceedings here, but as it is im- 
possible to say what part has been incurred by each chai^ 
I ehaU condemn Mr. Craig in £250, nomirie ecpensartijti. I 
pronounce that the Promoter has failed in proof of the 4th, 
6th, 6tb, 7th, 8tb, and dth Articles, and that the remainder 
are sufficiently proved." 

From this sentence the Defendant appealed, and the Pro- 
moter adhered to the appeal. 

On the 13th of February, 1849, before the appeal was 
heard, an application was made to the Judicial Committee on 
behalf of the Respondent (the Promoter), to rescind the con- 
clusion of the cause, for the purpose of receiving additional 
Articles, and also to direct the attendance of the witnesses 
produced in the Court below on behalf of the Appellant, in 
order that they might be examined invd voce. He grounded 
his first motion principally on two affidavits made by Moses 
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Sims, fonnerly a servaDt in the employ of the Appellant, 
puiporting to estabhsh fresh acts of adoltery, which were met 
by counter-afBdaTits by the Appellant and otbets. The second 
motion was supported by afGdarits, alleging that the Appellant 
had tampered with the witnesses before their examination in 
the Court below. 

After hearing coonsel for the Bespondent only. Judgment 
on this application was deliveted by Lord Brougham on tha 
13th of Febniaiy. 

" This Court ought to be slow to re-examine witnesses ; 
besides, the affidavits in support of the motion furnish no 
facts on which the Court can rely ; mere suggestions only are 
offered. There ia no direct swearing as to the actual occur- 
rence of the alleged tampering, and we are asked to try a 
qaestion of fact, as to the conduct of a party towards wit- 
nesses, which &ict could not have been in the knowledge of 
the Court below. If a principal witness had, in the interim 
of the decision of the Court below and the ^peal here, been 
convicted of perjury, there might be ground for such an 
application as is now made ; but in the present instance, it ia 
a most iuconvenient course that this Court is asked to adopt, 
and one greatly calculated to prejudice the case before us. 
Has there ever been a case, between the decision of the Court 
below and the appeal, in which this Court, or any Court of 
appeal, has been called upon to question evidence that 
must materially pr^udice the case on appeal ? No case, or 
authority, has been shown ns in support of this application, 
that we have power to do what is asked ; and even if we had 
BQch power, it has not been shown, that the circumstances are 
such as to justify the exercise of it. We have no hesitation 
whoever in reftising both applications, and with costs. We 
Bay not a word upon the merits of the case, we only dispose 
of this interlocutory application." 

The case was tiien argued on the evidence taken in the 
Court below, on the 1st, 5th, and 6th of March. 

On the 20Ui of March final Judgment was delivered by 
Lord Brougham : — 
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" It becomes nnnecessfti; to inqoiie whether the charge of 
inooQtinence in the Citatit»i, following that of fornication and 
adultery, ia to be r^;arded aa confined to sexnal interconrse 
and Bolicitation of chastity, ot ia aafSciently bioad to cover all 
indecency of demeanour, whlcli might hare beoi sepamtely and 
distinctly libelled. No objection waa taken below to Uia 
admission of the Articles as not comprised within the citation, 
nor to the evidence taken on the Articles, on the ground tiutt 
these Articles and that evidence only meant to charge the 
Bev. Itefendant with impropriety of conduct, and stopped 
short of any nnchastity or solicitation of chastity. It would, 
therefore, in any view, have been extremely inconvenient had 
we been called npon, for the first time in this Court of Appeal, 
to pronounce upon that point ; and for this among other 
reasona, — that the objection, if taken below, and if below it 
had prevailed, might have let in the Piomovent to amend his 
proceeding, so as to introduce s more appropriate head of 
cfaaige. But the opinion at which we have arrived upon this 
branch of the cane will render it wholly unnecessary to deal 
with that question in any way. 

" The charges before the Oourt below were these three : 
First, adultery and fornication committed with Jane Shelley 
in a wood ; secondly, indecent behaviour towards Charlotte 
Sims and two other females in their bed-room ; and thirdly, 
acts of indecency and impropriety with Aon Smith and Jane 
Shelley in his own kitchen, 

[Lord Brougham here entered into a minute examination of 
the evidence on the two former charges, which had been dis- 
missed, on different grounds, by Sir H. Jenner Fust As to 
both of these (diarges he confirmed the Judgment of the Court 
below.] 

" The whole charges of the more grave description are thus to 
be rejected ; and we cannot, in a criminal case, draw a distiac> 
tion between accusations not proved and accusations disproved, 
or suffer any prejudice to remain on our mind in examining 
the remaining charge, from the recollection of those charges 
which we have on mature deliberation rejected ; still less can 
we suffer any reference to those rejected charges to influence our 
belief of the rest Were this kind of reasoning to be suffered. 
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a party would onl;' have to aocumoUte miuiT' acciuations 
which he oonld not sapport by proof, with the new of helping 
himself in gainii^ credence to those in sapport of which ha 
had some^ though imperfect evidence to offer. The accused 
party has an absolute and incontestable right, in every Court 
of Justice, to require that the unproved matteia be considered 
aa wholly r^ected, and to defend himself ttom those still in 
qnestioa as if they stood alone. 

" Thirdly, there remains, therefore, to be considered only the 
third head of charge, indecent demeanonr in the kitchen 
towards Ann Smith and Jane Shelley, kissing one and 
tickling the other's knee8,^-demeanour of which the evidence 
of Ann Smith is the only proof offered for our consideration. 
" First, we must remember that the denial of a party accused, 
being set i^ainst a single witness, ia to be regarded as of some, 
tbot^h by no means oonclnsive, effect. But this remark 
applies to every case that rests on a single witness, and it 
only leads to the conclusion that we must always carefully 
sift the credit of such unsupported testimony. Here we are 
withont any evidence tending to throw discredit on the general 
character of the witness Ann Smith ; and we may also observe 
that her testimony contains nothii^ within itself inconsistent, 
— at least, no material inconsistency, — while the improbability 
of the stoty told is much less strikit^ here than in respect of 
ibe ot^er and graver heads of accusation already disposed of, 
and on which we agree with the Court below. Nevertheless, 
Mr. Craig has even here a right to the benefit derived from 
the excellence of his previous character during a course of 
years, and from the terms of confidence and affection on 
which he lived with his wife. 

" It must, in the outset of our examination, be further 
stated, that Jane Sims, a dismissed servant, was the active 
instigator of these whole proceedings; that is, the earUeat 
distributor of the stories on which the proceedings were 
grounded ; and that Ann Smith only told of this kitchen 
scene aft^ tiiat person, Jane Sims, had been reporting 
matters of far blacker character. Jane Slms's account, 
indeed, of these matters is wholly ont of the case ; it was of 
itself utterly incredible, and it was marked by the greatest 
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malignity, as well as the grossest falsehood Ann Smith 
first mentioned the kitchen ecene to Wliite, the letter-woman, 
at Christmas, 1844 — on Christmas Day, she eaya ; and Jane 
Sims told her of Mr. Craig having seduced herself, Jane 
Shelley, and Charlotte Sims, some days at least bafore, bnt 
probably a longer tima Ann Smith choosing Mm "White 
for the first depository of her own story, is also somewhat 
remarkable. Mrs. White waa the wife of William White, 
whose incredible and malicious story has been remarked 
Qpon, and whose activity in this case has been throi^hont 
remarkable. His wife went to Mr. Famell, as soon as she 
heard Ann Smith's story, and told it to him; so that Ann 
Smith was immediately sent for by that gentleman. 

" It is further to be observed, that Ann Smith told her 
Btoiy piecemeal. At first, to Mrs. White, she said nothing of 
tickling Jane Shelley's knees, which she first told to Mr. 
FaraelL Now the probability is, that she should rather have 
told the greater than the lesser impropriety, and ratiier the 
impropriety towards another than that conunitted on her 
own person — a remark su^ested by this, that she burst into 
tears in relating the latter impropriety, that committed on 
her own person, to her mother. Again ; she further increases 
the etory in the course of her cross-examination, for in her 
answers to the 13tih additional Interrogatory she volunteers, 
for the first time, a statement that Mr. Craig, all the time he 
was in the kitchen, ' talked in a way that it was not decent 
for any one to talk ;' a great chaige gainst him, nothii^ of 
which she had ever told either her mother, or Mrs. White, 
or Mr. Famell himself, or any one else, and nothing of which 
the 13th Interrogatory led her particularly to mention. 

" It seems that, when these circumstances are all well 
weighed, as affecting the credit of this witness, there would 
be a great hazard of misdecision were we to rely on her 
testimony rather than on that of the two witnesses whom 
her statement vouches as pi'esent, and who peremptorily 
contradict the whole in every particular, besides swearing 
to her having held light language with respect to Mr. Craig, 
and which she, on her part, particularly denies upon her 
oath. 
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" Now.if the contndictioa of Ann Smith's account had rested 
on the eridence of Jane Shelley alone, who may be supposed 
to hare a gieatei interest in denying the indecencies offered 
to her than Ann Smith in denying the insult offered to her, 
-we might be disposed to prefer Ann Smith's testimony to Jane 
Shelley's ; but Maria Sims, who is wholly beyond the scope 
of any such criticism, gives as peremptory a denial as Jane 
Shelley, and we cannot perceive any sufficient reason to dia- 
believe her from the supposed concealment, referred to by tiie 
Court below, of a part of the statement, and her afterwards, on 
Uie Examiner pressing her, admitting it It is fit to observe 
titai her reluctance to admit this until closely interrogated 
may have arisen from a wish to screen her sister. But, still 
further, we may observe, that the denial first given is most 
minutely connected with the particular occasion to which the 
59th Interrogatory most specifically refers. It is necessary 
to mention this, because it is upon this circumstance that the 
learned Judge in the Court below proceeded to discredit Maria 
Sims. The interrogatory is as follows : — ' I*t Maria Sims be 
asked, " Were you not staying at the house of Eli Sims, shortly 
before the execution of the commission at Ibsley ? Were you 
not there (that is the house of Eli Sims) when your sister, 
Jane Toung, went to the Ministranf s house, to be examined 
by him 1 Did you not say, with reference to the rumours 
respecting the Producent, that you yourself knew no harm of 
Mr. Craig 'i Bid not your sister Jane say, ' How can you say 
that before me V Did not yon say, ' Well, I do know no 
harm ? ' Did not your sister thereupon say, ' Don't you 
recollect that evening when you were walking up and down 
the kitchen, Mr. Craig persuaded me to prevent your going 
home that night, and he came to our bed V Did you not 
reply, 'Well, if he did, you knocked for him I' Will you 
solemnly, and by all your hopes of salvation, swear that you 
and your sister Jane did not, on the occasion aforesaid,"' 
— a most minutely-described occasion, — ' " or on some other 
occasion, express yourselves respectively to the effect inter- 
rogate? Were not Eli Sims and his wife present on the 
oecasion?" which makes it the one occasion A more minute 
interrogatory one can hardly conceive. Kow here is the 
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answer : — ' I wafl not atopping at Eli Sims' honse shortly 
before the commission at Ibsley. I've never stopped there ; 
hnt I used to go there two or three times a-day, and so I do 
now. I was not at Eli's house when my sister Jane went to 
the Hinistrant's house to be examined by him ; foi I remember 
when she went and when she came hack again, and I was at 
home then ; but I remember, when I went up to the Minis- 
trant'e to be examined, Eli came in to tell me, and I went into 
his house to wait whilst he got ready, I suppose ; and I know 
that my sister Jane was in there, and Eli's wife, but I don't 
tecollect anybody else ; I know there wasn't, thot^h. And 
after that, Eli took me up to Mr. Famell's. I did say, on tiiat 
occasion, that I knew no barm of Mr. Grug ; but my sister 
Jane did not answer, " How can you say that before me t" bat 
I think she said, " Ton know you do," and I dare say I said 
i^ain, that I didn't know any harm of him ; but I will solemnly 
swear that she didn't say to ma, " Don't you recollect that 
evening when you were walking up and down the kitchen, 
Mr. Oraig persuaded me to prevent your going home that 
night, and he came to ouibedi" or that I replied, " Well, if he 
did, you knocked for him." ' (The witness was here reminded 
of her oath, and solemnly enjoined, by all her hopes of salva- 
tion, to speak the truth, and she then said,) ' My sister Jane, 
when she was on Mr. Famell's side, often said to me, and I 
remember also in the presence of EH and his wife, " Don't you 
recollect that evening when yon were walking up and down 
the kitchen, Mr. Craig persuaded me to prevent youi going 
home that night, and he came to our bed t " but I don't think 
she said so the time I was going up to Mr. Famell's,' — as to 
which she had particularly awom in answer to the 59th Inter- 
rogatory before : — ' I am sure she didn't — I can't recollect 
whether she did say so that time, or whether she didn'i I 
won't swear she didn't. By all my hopes of salvation, I 
Solemnly swear that I never, on any occasion when my sister 
Jane said so, answered, " Well, if I did, you knocked for him." 
I also solemnly swear, by all my hopes of salvation, that 
nothing of the kind ever occurred, as that Mr. Craig persuaded 
my sister Jane to prevent me going home at night, and then 
came to our bed. I don't know why my sister Jane invented 
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sach a falsehood ; but I've no call to spealc more for Mr. Cmig 
than for Mr. Farnell ; they aie both all the same to me.' So 
br as to Maria Sims. 

" There are other contradictions of Ann Smith on which it i^ 
perhs4>s, not necessary to dwell, though her explanation, when 
examined on them, — as that there were woida spoken lighUy, 
to get rid of troublesome inquiries, — is not sufficient, becausev 
on one occasion, she gives another reason, and a reason incon- 
sistent 'with fact ; and Bromfield'e deposition is entirely at 
variance with hers in eveiy particular, Bromfield being a 
witness whose cautious and collected manner of deposing to 
the interrogatory entitles him to respect. To the 15th Inter- 
rogatory Ann Smith deposes : ' I recollect the occaaioD when 
he (Bromfield) asked me about Mr. Craig's having kissed me 
He was talking^ about it all day.' She says that three times : 
' He was patting it to me all day when I came in his way, — 
" What, the parson did kiss thee, Nanny 1" - He was joking 
and putting it at me all day, and I got angry, and said he 
didn't. I was angry, and said it to stop him.' When this 
evidence is compared with that of Bromfield, it will be found 
at variance with Bromfield's statement in many most essential 
particulars. He swears that Ann Smith commenced the 
conversation of her own accord. His words are : ' She said 
this entirely of her own accord, without my starting any sub- 
ject at aU.' He says that he had not been joking or putting 
it at her all day long, or at all ; that he knew nothing about 
the matter till she mentioned it herself; that she spoke quite 
seriously, but not angrily, ' and it was not to stop any inquiry. 
Upon comparing the evidence of Biomfield with the article 
on which he has be^i examined, it will be foond that he is a 
careful and discriminating witness, and not inclined to follow 
the whole article. 

" There is another direct contradiction in the evidence of 
Ann Smith, on the 16th Interrogatory, comparing that evidence 
with the evidence of William King. 

"We are further to remember that she appears to have 
applied for an engagement in Mr. Craig's bouse, though she 
duiiefl that, after the facts alleged to have happened. To this 
Charlotte Sims gives a very minute and direct testimony as 
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to Ann Smith taving wished to go back, and she is not cross- 
examined to it. And, lastly, Ann Smith did not cease going 
to church, apparently (though there is some doubt about this), 
notwithstanding ber statement that the Defendant's conduct 
made her decline to do so ; for she says she went to hia 
church till within a month of her going to Musclifb, which 
must have happened, in all probability, much more than a 
month after the Idth October, when the scene in the kitchen 
is fixed to have happened, if it happened at all. 

" We do not, therefore, feel justified in adopting this single 
unsupported witness's evidence, open as it is to these objec- 
tions, and positively contradicted by the two other witnesses 
vouched ; and if it be said that her swearing to an affirmative 
ought to prevail over those who only deny, and who may have 
forgotten, or may not have observed, we are to bear in mind 
that the question is not of words spoken, but of acts openly 
done, and done so as of necessity to have been seen by all 
present, and, of like necessity, acts of such a kind as to have 
attracted by their nature their special notice. And, moreover, 
we are to recollect that one of the same witnesses who nega- 
tives her story, — thereby swearing negatively, no doubt, — also 
swears affirmatively to her having spoken certain remarkable 
words which she on her part most positively denies. 

" On the whole, we are of opinion that the evidence is insuf- 
ficient to support this charge, and that the decision of the 
Court below must be reversed. This is the opinion of the 
majority of their Lordships. 

" We cannot avoid adding (and in this all their Lordships are 
entirely agreed) our distinct reprobation of the kind of inter- 
rogatories which have been administered on both sides, and 
which are wholly inconsistent with every principle in the 
known law of evidence. Such a course of iuterrc^tory is 
contrary to all rule, and repugnant to aC principle : it is to 
foe severely reprehended. We have no reason to suppose, 
and we cannot believe, that such a course is sanctioned by 
any practice ; but if it were so, we should be ourselves to 
blame did we not at once and authoritatively declare such 
to be mala prapis, and were we not to require its immediate 
and entire di8C0Qtinuanc& 
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'• The saiteDce of the Court, therefore, is to reveree the de- 
cision of the Court below, so far as regards the adoption of 
the chaigcs against the rovereud gentleman, and the £250, 
the sum given for coats by that judgment. The Decree, 
therefore, which must be the same here as ought to have been 
given in the Court below, will be to pronounce against all the 
Articles as that none of them are proved. But neither in the 
Court here, nor in the Court below, — ^regard being had to 
the whole circumstances of the case, including the bad inter- 
rc^stoTies, seventeen being wrong on the one aid^ and eight 
wrong on the other, — do we say anything of costs. 
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The Memben of the Jndiolal Committee present at this Appaal 



LoBD Lahodalb. Db. Lushikotoh. 

LOBD CAKrBKLL. 8lB J. L. KlCIOHT Bbuok. 

Sib Jambs Pabkb. Hb. Fbkbbbtok Lbioh. 

The Abdbbisbofs of CANTSBBtrBT {Sumner) uid Yobe (Hiiq^r«), and 
the BUHOP of LoHDOH (Blomfield), aasl«(«d bj apecul comnuDd of Her 
Hqjes^. 



{Thia cue being tiie fiist in wbicb the Umiti of clericAl libertj, in matten 
of doctrine, were brooght nnder the ci^izuice of the Judicial Comniittee, has 
been cited ever since as the leading case on the eonttraction of the formalariM 
of the Chureh of England in proceedinga inrolvlng qneationa of s like natnM. 

The folloiring pnnciples vere laid down in the coorse of the judgment -. — 

1. The qucetion which the Court has to eonmder Ia, not trtiether the opinions 
impeached are sound or unsound, bat whether thej an eontraiy and repugnant 
to the doctrines which the Chnnli of Eogknd, bj its Artide«, Fonnnlaiie^ 
and Bnbrics, requires to be held l>7 its miniatera. 

2. The Court applies to the Articles and Liturgy the same piinciplea of con- 
struction which are bj law ftpplicable to all written instruments, assistsd ouljr 
by such externa] or historical facts ai it ma; find necessary to enable it to 
understand the subject-matter to which the instmmenta relate, and the meaning 
of the words employed. 

Z. In all cases in which the Aitides considered ss a test admit of different 
tnteipretationa, It most be held that any sense of which the words billy 
admit may be allowed, if that senaa be not contiadictoiy to something whiclk 
tiie Chnicb has elsewhere allowed or refiniied. 

4. If there be any doctiine on which the Articles are silent or ambiguonidy 
expressed, so as to be capable of two meaning we must suppose that it was 
intended to leave that doctrine to private judgment, unless the Bnbrios and 
Formularies dtarty and duUiutly decide it. 

6. Devotional ezpresaiona {in the Services) involving ssaertians, most not, 
aa of contse, be taken to have an absolute and unconditional sense. 'Hw 
meaning most be ascertained by a careful consideiatiDa of tlie nature d' the 
snt^ect, and the true doctrine applicable to it. 

6. The whole Catechism requires a qualified or charitable CDnstructian, 
The Services abonnd with eipTeasiona which must be taken in a charitaUa 
or qualified sense, and cannot, with any appearanoe of reason, be taken a* 
proofs of doctrine. 
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7. The Conrt don not afflnn that the doctrine* and opinioQi of eminent 
diviiiM can b« received m eridence of the doctrine of the Charch of England ; 
tmt theii' condnct, unblemed end nnqueBtioned m it wu, proveB at least the 
libactj which hu been allowed of maintuning ench doetiine.] 

The Rev. George Cornelius Gotham, the appellant, was aome- 
time Fellow of Queen'a CoU^e, Cambridge. He was ordaioed 
priest ia 1812, and officiated as a curate in six dioceses. He 
waa a Bachelor of Divinity, and is stated to liave served with- 
ont reproach in the Church up to the time of the proceedings 
vhicb led to the piesent Judgment. Id 1846 he was presented, 
by Lord Chancellor Lyndhurst, to the living of St. Jnsl^ near 
the Land's End, in Cornwall, in the Diocese of Exeter. On 
that occasion he was instituted without any hesitation on 
the part of the Bishop of Exeter. But between that time 
and his presentation to Brampford Speke (which gave rise to 
the present case) he had incurred the suspicion of the Bishop 
on account of some expressions' employed by him in ad- 
vertifiing for a cnrato, and in soliciting subscriptions for a 
school, which appear to have led to some correspondence 
b^ween the two parties. "When, therefore, he was offered, 
in June, 1847, by Lord Chancellor Cotteoham, the living of 
Brampford Speke, in the gift of the Crown, and required, ac- 
cording to the usual practice in such cases, to forwaid to the 
Lord Chancellor a testimonial signed by three beneficed clergy- 
men, the Bishop, being asked to countersign the testimonial, 
wrote, in the mai^n of the document, the following words : — 

" The clergymen who have subscribed this Testimonial are 
highly respectable ; but, as I consider the Bisbop's counter- 
s^natore of such a document, if it be unaccompanied by any 
remark, as impljmig his own belief that the party to whom it 
relates ' has not held, written, or taught anything contrary to 
tbe doctrine or discipline of the United Church of England 
and Ireland : ' and, as my own experience unfortunately 

■ nie pmnta to which the Bisbop took exception, u itated bj Mr. Oorham 
(Hoon'i Beport, p. 7), were— 1, U«n^ the term " NationiU Eatablishment " in 
e etrenltf relating to the new church at Pendeen. 2. Advertising for a Cnrate 
"Free ftomTractarian l^TOT." 8. Protaitiag agaiurt the Biahop's declaratiini 
that be wonld inatitate particnlar inquiry into any Curate nominated bj 
Mr. Ooffaam, aad against his imposing a private teat a< to Baptism on 
Hi. Gtn^tam's nominee. 4. Mr. Oorham's acknowledgment that ha had pro- 
tested against being snbjected to a similar attempt when ordained priest 
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atteets, that the Kev. George Comeliua Gotham did, in the 
course of last year, in correspondence with myself, hold, write, 
and maintain what is contrary to the discipline of the said 
Church, and as what he farther wrote makes me apprehend 
that he holds also what is contrary to its doctrine, I cannot 
conscientiously countersign this Testimonial" 

The Bishop, after receiving Mr. Gorham's remonstrance, 
having refused to withdraw the words written upon the tes- 
timonial, Mr. Gorham explained the circumstances to the 
Lord Chancellor, who thereupon ordered the presentation to 
be made out, and wrote to the Bishop of Exeter, October Uth, 
stating that, as he had received adequate testimonials to Mr. 
Gotham's good character, he thought that whatever power the 
law might give to the Bishop upon the ground of life or doc- 
trine, muat follow, and not precede presentation. The pre- 
sentation vas accordingly made out, November 2nd. 

Mr. Gorham upon this applied to the Bishop for institution, 
and, after some correspondence as to the time at which the 
Bishop could see him, the Bishop notified to Mr. Gorham, on 
November 13th, that he felt it his duty to ascertain, by exami- 
nation, whether he were sound in doctrine, before giving >i>tn 
institution. 

The Bishop having been called to London by a meeting of 
Parliament, the examiqfition was postponed till November 1 7th, 
It then commenced, and lasted for six days, at the close of 
which Mr. Gorham protested against its continuance, on the 
ground that his doctrine had been sufficiently tested, and that 
the examination was becoming over minute and inquisitorial. 
It was, however, resumed for three daya on March 8th, 1848, 
and terminated March llth. The questions were partly set 
and answered on paper. When the mvd voce method waa 
used, the examination was taken down by the Bishop's 
chaplain and by Mr. Gorham, and the whole was published 
by Mr. Gorham, and acknowledged as a true account of the 
proceeding hy the Bishop, who incorporated the book in his 
Act on Petition to the Court of Arches. 

The examination consisted of 149 questions, most of which 
were answered by Mr. Gorham, who, however, declined to 



.vGooglf 



APHJCATIOM FOB INBTITUTIOM. 67 

answer a few of them, on the ground of whet he considered 
their irrelevaocy or inquiaitorial character. 

The passages which afterwards became the real a 
litigation, are chiefly contained in Mr. Gorham's s 
Questions V. VI. and VTI. in which he apparently en- 
deavoured to sum up his views on the doctiines at issue, and 
on which almost the whole of the subsequent examination 
was founded.^ 

" Q. V. — ^Doea our Church hold, and do yon hold, that every 
infant baptized by a lawful minister, with water, in the name 
of the Father, and of the Son, and of the Holy Ghost, ia made 
by God, in such Baptism, a member of Christ, the child of 
God, and an inheritor of the kingdom of heaven f 

" Q. VL — Does our Church hold, and do you hold, that 
such children, by the laver of regeneration in Baptiem, are 
received into the number of the ohUdren of God, and heirs of 
everlasting life ?" 

" Q. YII. — Does our Church hold, and do you hold, that 
all infimta so baptised, are bom again of water and of the 
Holy Ghost 1" 

"A: — As these three Questions all imply the same descrip> 
tiou of Answer, I will discuss them together : — 

" — And, generally, I reply, that these propositions, being 
stated in the precise words of the Bitual Services, or of the 
Catechism, undoubtedly must be held, by every honest mem- 
ber of the Cburoh, to ' contain in them nothing contrary to 
the Word of God, or to sound doctrine, or which a godly man 
may not with a good conscience use and submit unto, or 
which ia not fairly defensible, .... if it shall be allowed such 
just and favoumble construction as in common equity ought 
to be allowed to all Human Writings, especially such as are 
set forth by authority.' (Ptetaee to the Book of Common 
Prayer.) 

"Now, the 'just and favourable construction' of passage! 
like these (occurring in Services intended for popular use), 
which, taken in their naked verbality, might appear to con- 
tradict the dearest statements of Scripture, and of the Church 
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herseli nmet be aooght — chiefly, I. by bringing them into juxta- 
position with the precise and dogmatical teaching of the 
Church in her explicit standard of doctrine, the XXXIX 
Articles ; in the next place, II. by comparing the varioua 
parts of her Formularies with each other; — and, collaterally, 
III. by ascertaining the views of those by whom her Services 
were reformed, and her Articles sanctioned. 

" The real point involved in these Questions ia, the efficacy 
of the Sacrament of Baptism, not merely in Infante, but in 
Adults ; and that Question canuot be Eairly dissevered from 
the efficacy of the other Sacrament, that of the Lord's Supper, 

" I. The Articles distinctly, and with severe precision, lay 
down the doctrine for both Sacraments ; which is this : — that, 
not right administration merely, but worthy reception, ia 
essential to their becoming 'effectual Signs of grace.' 'In 
such only as worthily receive the same, they have a wholesome 
effect or operation.' (Article XXV.) And 'the grace of God's 
gifts ' is said to be conferred only on such as ' by faith, and 
rightly, do receive' them. (Article XXXI.) The doctrine 
thus generally stated, for both kinds, applies to Baptism of 
coarse ; and of that Sacrament it is, eo nomine, declared, that 
' they that receive Baptism rightly ' (that is, not merely by 
lawful administration, but by worthy reception), 'are grafted 
into the Church ; the promises of forgiveness of sin, and of 
our adoption to be the sons of God by the Holy G-host, are 
visibly signed and sealed ; faith is confirmed, and grace in- 
creased by virtue of prayer unto GkkL' (Article XXVIL) 
Ko distinction is made between adults and infants in this 
Article ; though the case o£ the latter was expressly in the 
minds of its firamera, as appears by the charitable declaration 
at its close. ' The Baptism of young children ia in any wise 
to be retained in the Church, as most agreeable with the 
institution of Christ' Yet, once more ; the three remarkable 
expressions above cited, are combined in Article XX Vrri. in 
which the doctrine of the Church is luminously set forth, as 
in a sunbeam, that none have a beneficial communion of 
the body and blood of Christ, but ' such as rightly, worthily, 
and with faith, receive the same.' See also Article XXIX 
' The wicked, and such as be void of a lively &it^ although 
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they do carnally and visibly press with their teeth (as St, 
AngOBtine saith) the Sacrament of the Body and Blood of 
Christ, yet in no wise are they partakeis of Christ ; hut rather 
to their condemnation do eat and drink the Sign or Sacrament 
of so great a thing.' 

" Such — according to the authoritative teaching of the 
Articles, — (those grave and formal declarations of Divine 
Thith, accepted by both Honses of Convocation) — by which 
the Un gm^ of all Fonnularies, and Services, as well aa aU 
Expositions, and Examinations of their import, must be 
rigotoasly tested, as their standard, — such is the doctrine of 
the Church on the efficacy of both Sacraments, and, therefore, 
of Baptism — Where there is no worthy reception, there is no 
beatowment of grace. 

" IL Hie Formularies teach the same doctrine when fairly 
construed ; though sometimes in a form less definite. 

" 1. In the Catechism, ' the inward and spiritual Grace ' is 
carefully distinguished from the ' outward and visible Sign,' 
which is its token, its pledge, and its manifestation, when 
'rightly received' The conditions of 'repentance and faith' 
ate expressly required of persons to be baptized, even oi 
infants ; who must enter into these stipulations by their 
representatives ; and who, ' when they come of ag&, are bound 
to perform ' the covenants which their sponsors have made on 
their behalf 

" 2. In the Baptismal Services (for adults as well as infants, 
for we are not at liberty to sever the two in this argument), 
the benefits of the Sacrament are, in a similar way, suspended 
on its worthy reception. ' Faith ' and ' repentance ' are declared 
by the adult in his own person, and are stipulated by the 
in&nt, through its sponsors, as dispositions which exist, or 
shall hereafter exist, in the mind of the candidate, The whole 
Service, therefore, is constructed on the assumption that these 
promises are sincere, on the hypothesis that the requirements 
have been, or shall he, performed. In this charitable hope the 
Formularies of the Church affirm, that the subject of Baptism 
ifl, ' a member of Christ, the child of God, and an inheritor of 
the kingdom of heaven.' (Question V.) He was made such, — 
hy solemn dedication with the prayers of the Church, — by 
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Open pTofeseioD with his own lips, — ot by the stipnlatious of 
hia epoDfioi's — (to be hereafter, poaeibly as soon aa the infant 
facnities are BaffioieoUy developed, or at all events in riper 
years — fuI011ed by himself) ; and he was also made such by 
the covenant of God, certified by His own seal, that on His 
part nothing should be wanting to give His adopted child the 
full effect of these blessings. This interpretation of the 
affirmations in the Baptismal Ritnal is confirmed by the 
language of one of the Homilies, which reminds us, that ' by 
holy promises, with calling the Dame of God to witness, we 
be made lively members of Christ, when we profess His 
religion, receiving the Sacrament of Baptism.' (Homily on 
Swearing, Fart I.) It is in the same prospeotiTe confidence 
in the sincere performance by infants, of those engi^ements 
by which they were bound by their sureties, (as their ripening 
capacities shall enable them to fulfil those pledges,) that the 
Church declares ( — but always with an implied conditional 
reservation, if these promises be not fulfilled, that the blessing 
is not conferred — ) that ' by the laver of n^neration in Bap- 
tism they are received into the nmnber of the children of God, 
and heirs of everlasting life.* (Question VI.) In the same 
strain of charitable hypothesis, it is affirmed that infonts 'so 
baptized,' namely, not according to the institution of Christ, 
but with ' the stipulation [ — the answer — ] of a good conscience 
towards God,' are ' bom again of water and of the Holy Ghost ' 
(Question VII.) : it being impossible that such dispositions 
and fruits should exist, except when the Holy Ghost baa 
Imparted a new nature ; which He may do before Baptism, in 
Baptism, or after Baptism, 'as He listeth.' 

" That the Charch did not intend her language to be con- 
strued absolutely and unconditionally, may appear from a 
single instance. 

" In the Office for ' Private Baptism,' the Church makes 
two declarations as absolute as mere verbality can make 
them: — 

" (1st) She makes a verbally absolute statement of the 
regeneration of the child in the thankagivii^, ' We yield thee 
hearty thanks, most merciful Father, that it hath pleased thee 
to regenerate this infant with thy Holy Spirit,' &c. 
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" (2nd.) She makes an equally unconditional asswtion as 
to the fatnie salvation of the infant in the exhortation, 
' Beloved, ye hear,' &c. : where we are UAd, ' not to doubt, 
but earnestly believe' that result to be certain [namely, ' that 
he will give onto him the blessing of eternal life, and make 
him partaker of Hia everiasting kingdom "J- 

* Nevertheless, in the conclading petition, (' We yield 
tjiee,' &C.), the Church makes that which had been the sub- 
ject of positive declaration, again, the matter of humble 
~ prayer, and therefore only of conditional expectation :^ 
[' Humbly we beseech thee to grant, that .... finally, with 
the residue of thy holy Church, he may be an inheritor of 
thine everlasting kingdom']. Thus she clearly avows that, 
in this instance, her language of undoubtii^ belief and un- 
hesitating assertion, is to be 'justly construed' as only eon* 
ditional, hypothetical, charitable, and hopeful. 

" It is not, therefore, inconsistent with her phraseology, or, 
rather, it is fully consonant with her intentions, to eonstnie 
her verbally absolute declaration with r^ard to the r^enera^ 
tion of every infant, in the same hypothetical manner : qnd 
this construction, b^ng the only one which will reconcile her 
liturgy with her Articles, is that which, ' in common equity 
ought to be allowed,' and which in common sense must be 
adopted. 

" The Church herself has given this intimation of the mode 
in which her language is to be construed, at the close of the 
Baptismal Services ; where, exhoi-tiug both infants (through 
their sureties) and adults, she reminds them, that ' Baptism 
doth represent unto as our profession ; ' and that we who are 
baptized should die from sin, and rise again unto righteous- 
ness ; although ' a death unto sin, and a new birth unto 
righteoosness,' being the inward grace, (included in the 
terms 'regenerate,' and 'bom again,') are effects declared 
verbally to have taken place in, and by, the Sacrament. An 
hypothetical meaning and conditional construction, is the only 
one which renders these parts of the Services consistent with 
each other, as well as conformable to the express teaching of 
the Church in her standard of doctrine 

" 3. The same conclusion follows &om that passage in the 
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Burial Service, in which, in absolute tenns, we ' thank God 
that it hath pleased him to deliver thia our brother out of the 
miseries of this sinful world;' although it is manifest that 
we cannot definitively pronounce on the future state of every 
individual, in successive generations, to whom that Service is 
to be applied ; and althou^^h, in a subsequent part of that 
Service, the Church falls back into the simply charitable 
declaration, that ' our hope is that this our brother ' rests in 
Christ 

" ^ This construction becomes rivetted on these apparently 
absolute expressions, by the iact that, notwithstandii^ the 
declaration that baptized persons ara ' bom ^ain,' the Church 
instructs us (in other Services) to pray for this very blessiog 
in after lif& The Collect for Christmas Day,^ and that for tiie 
CircumcisioQ,' are prayers to this effect : the laognage of each 
of those prayers, I consider as prospective, — that of the second 
is so beyond controversy.* llie petition which concludes the 
first part of the Homily for Whit-Sunday is most distinct on 
this point, in that prayer, ' Let us give hearty thanks to God 
.... humbly beseeching Him so to worit in our hearts by the 
power of His Holy Spirit, that we, being r^nerate, and 
newly-born again in all goodness, righteousness, sobriety and 
truth, may in the end be made partakers of everlasting life.'* 

I '/Orant 'daX. we, being legeoerate, *nJ made thy cliUdrea bf adoption 
Hid grace, tna; dailj be renewed b; Thf Holy Spirit" Up to the Te&r 1812, 
the SocUtgfoT PrvnteUng Chrittiait KnomUdgt (in their Tnct, "DirectionI 
for Decent Beharionr in the House of God,") stated thii u — "K^nention, 
a prayer for it." 

* " Onnt na the trne cirenmciiion of the Spirit ; tbftt our beartt and all 
001 members, being mortified from all worldly and carnal Inats, we may, in 
all things, obey thy blessed will," &c. 

' The Bishop here interposed, and said, that he denied the prospectiTa 
MfetCDM of these woide,— " being mortified," I stated, in reply, that it was 
impossible that these words conld be letrospectiTe, since no ChrJetJan, how- 
ever advanced in grace, could say, that "hia heart and all his members had 
beea mortified from all carnal and worldly liuts." I cited, also, the eipree- 
nons, " we being hurt by no persecntiona," from the Litany ; "being stedlsBt 
'in faith, joyfal through hope, and rooted in charity," from the Bapldamal 
Service ;— as instances that that phraseology was often used by the Chnrch in 
a prospective senae. I wag about to prodace other examples, when his Lord- 
ship checked the discnsuon, and remarked that it was *' matter of opinion," 
with regard to the Collect on the Circumcision. 

* Hnv, agun, the Bishop iuterpoecd, and denied that thii was a pravsi r^' 
regi'uctation. 
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Begenraation, therefore, in Baptism ib affinned absolntely in 
words, bat conditioaally in meaniog ; it may not have taken 
place, and is, therefore, to be implored in after years. 

" 5. In truth, not only many ezpressioDS in the lituigical 
Services wonld be misinterpreted, but the language of Scrip- 
ture itself might be (as it has been) awfully perverted, if the 
priociple were not allowed- that the most absolute terms most 
be conatraed sometimes in a symbolical, sometimes in a con- 
diticmal sense, according to the manifest intention of the 
person who used them. 

" (1.) What can be more absolute than our Lord's aSmnation 
respecting the bread, 'This is my body! ' Transubstantiation ' 
follows from the exaction (contrary to common sense) of a 
Uteral acceptation of these words ; as regeneration, by the 
opua operatnm of Baptism, would follow &om an exaction 
(contrary to the doctrine of the Articles) of an unjustly verbal 
oonstraction of certain afBrmations in the Baptismal Service. 

" (2.) We find, in the Apostolic Epistles, absolute declara' 
tions respecting the sanctified state of every individual in* 
eluded in the Churches to whom they were written (see 
Komans L 7 : 1 Thess. i. 1, 2, 4*) : though it is manifest tliat 
&ese afBrmations must be understood as conditional and 
charitable assumptions. 

" 6. That such is the 'just construction ' of the language of 
tiie Situals, as cited in these three Questions, and as prevaU- 
ii^ throughout the Baptisinal Services, will appear, if we con- 
sider with what care those who compiled the Formularies of 
the Church discriminate between the Sacraments, or Signs, 
and the grace or thing signified ; as perfectly distinct concep- 
tions ; as matters separable and often separated. I must 
illustrate this by both Sacraments ; distinctions in kind being 
needless, and only perplexing the aigument The Catecliism, 
Ic^cally and most correctly, defines a Sacrament to be a Sign 

> Tlie Biihop ones mora stopped my reading, to remark, that Tranaubstau- 
timUoo did not neceaaarilj follow ; thMt he hinuelf hold these words onght to 
b« intorproted litendlf, bat did not hold transubatantiation. 

■ "To all that be in Boms, beloved of God,<sUBd tobe saintB." (fiom. i.7.) 
" Paal, and SlIvaoDS, and Timothens, onto the Church of the Thsssaloniana 
. . . . ite giro thauki unto Ood alwajs for jon all . . . knowing, brethnu lie- 
lored, your election of God." (1 Theu, L I, 3, t.) 
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of an inward and spiritnal grace. Article XXIX. calls the 
mere outward element ' the Sacrament or Sign,' clearly dis- 
tinguished txom, and not even (in the caae referred to) accom- 
panied by, 'so great a thing' as the inward grace. In the 
Commnnion of the Sick, it is declared, that the faithful may 
apiritnally ' eat and drink ' the body and blood, though from 
physical weakness he do not receive 'the Sacrament,' the 
elemental Sign. The Homilies insist strongly on this dis- 
tinction. ' St. Augustine ' (says the Homily on Oommon 
Prayer) ' calleth Sacraments holy signs : and, writing of the 
Baptism of Infanta, he saith, If Sacraments had not a certain 
similitude of those things whereof they be Sacraments, they 
should be no Sacraments at all : and of this Similitude they 
do for the most part receive the names of the selfsame things 
they signify.' And that Discourse, which was written spe- 
cially on this subject, warns lis to mark the important differ^ 
ence between 'the outward Sacrament, and the spiritual 
thing ; the Figure, and the truth ; the Shadow, and the body.' 
(Homily on the Sacrament of the Body, &c.) So Cranmer 
writes somewhere, ' In Sacraments, saith St. Austin, is to be 
considered, not what they be, but what they show ; for tJiey 
be Signs of other things, being one thing, and signifying 
another.' 

" It is true that, by a metonymy, the Sign is often used for 
the thing signified ; and this practice of the early fathers, 
sometimes adopted in the writings of our Beformeis, and in 
one place in our Catechism { — I mean the description of a 
sacrament as to its ' parts,' whenever the Sign and the grace 
are happily united by the worthy recipient — ), has led to con- 
fusion in the minds of those who do not carefully mark the 
distinction, and separability, of these two matters. But the 
meaning of the Church is clear, if a 'just and favourable 
construction be allowed ' (and she herself claims it) for her 
expressions. 

" III The writings of our Keformers, candidly examined, 
throw light on the construction of the Church Services. 
These, of course, I cannot quot« at large in ui extempore 
Examination. Coverdale, Latimer, Kidley, Cranmer, Hooper, 
have marked the distinction, and the separability of the 
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SEtcTament or Sign from the Grace or the Thing signified, in 
precise and imnustakeable language. Jewel, the great light 
of that era, who polished the stones, which the fathers of the 
Information hewed rough from the qnarry, — who (as year 
Lordship has lately reminded ns, your, clergy) was 'the most 
prominent of t^e Bishops,' of that age, has stated this matter 
with beantifiil accnracy ; when he gives his judgment tiiat 
' in Baptism, as the one part of that holy mystery, is Christ's 
blood, so is the other part the material water: neither are 
these parts joined together in place, but in mystery; and 
therefore the^ be oft^itimes severed, and the one is received 
without the other.' 

" Neither Jewel, nor any other Expositor, is my standard. 
X base my doctrines on the Thirty-nine Articles ; bat the 
aboye citation from this eminent Bishop, so well qoalified to 
give bis judgment, expresses generally my view of the Sacra- 
ment of Baptism." 

The answers to Questions XVIII. and XIX. are also 
material. 

" Q. XVIIL — Has the Church not declared her mind, that 
iii&nts baptized by a lawful minister, in the name of the 
Father, and of the Son, and of the Holy Ghost, do receive the 
spiritual grace of Baptism ; even if they have not entered 
into the stipulations by their representatives t 

" A, — The Church has declared, that, to in&nts privately 
baptized, the grace and mercy of Christ is not denied ; — ^in 
this case of emeigency, I consider that stipulations, though 
not formally made by sponsors, are made by implication 
throng those who earnestly desire their Baptism, and by the 
person who administers it ; which implied stipolations the 
Chnrch requires to be formally adopted as soon as the circnm- 
stances will suffer it This case of ' present exigence ' cannot, 
therefore, be fairly nrged as an exception to the reqoirements 
of the Church. 

" In the Catechism, the Chnrch puts the Question, ' Why, 
then, are infants baptized, when by reason of their tender age 
they cannot perform them' (the 'promises' made by their 
sureties) ? — ^without limitation to infants baptized under any 
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particular ciicntnBtancea. It ib a Question stating a difficall7 
ia its broadest and most general character. 

" Now the Answer which the Church gives, brings us, of 
necessity, to one of three conclusions : — ■ 

" Either, 1st, the Church intended unworthily to evade the 
principal difficulty; namely, the case of infants baptized in 
emergency, without the formal stipulations, the execution of 
which is declared in the Answer, to solve the difficulty pro- 
posed. 

" Or, 2dly, she intended to impose a charitable silence on 
her members, with regard to so nice and curious a point, 
shutting up all further search in the promises of God, as 
generally set forth in Holy Scripture. 

" Or, 3dly, she intended to embrace that case, in her general 
Answer, and to consider that the stipulations were implied, 
under these urgent circumstances, (to be hereafter absolutely 
entered into if more favourable circumstances permitted,) 
thoi^h thq' were not formally given. 

" The Ist of these suppositions, of course, I dismiss peremp- 
torily. 

" The 2d hypothesis would pat an «id to all further inquiry 
into the subject 

" The 3d conclusion, therrfore, which I adopts is the only ' 
solution which is possible, if I am required to declare my 
view of the meaning of the Church. 

" Q. XIX.— Does the Church hold, and do you hold, that 
iniants, so baptized, are r^enerated, independently of the 
stipulations made by their representatives, or by any others 
for them ? 

"A, — If such in&nts die before they commit 'actual sin,' 
the Church holds, and I hold, that they are ' undoubtedly 
saved ; ' and therefore they must have been regenerated by an 
act of grace prevenlent to their Baptism, in order to make 
them worthy recipients of tfaat Saciament. The case is ruled ^ 
by the Church. 

" But, if the infant lives to a period in which it can commit 
' actual sin,' the .declaration of r^eueration must be construed 

1 " I me«tt, — it ie ruled thM they ware scttudly regenenit«d, Mid Uut they 
an ' UDdoubtedly saTsd.' " 
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accoiding to the hypothetical principle which I have stated 
in my Keplies to Qnestioiis V. VI. VII, 

" That part of the QueatioD which lelates to sponaoiship, in 
these cases, I have replied to in the Answer to Question 
XVTII. so fai as the mind of the Cbnrch can he ascertained." 

From these extracts the reader will probably gain as clear 
an insight into Mr. Gorham's opinions on Baptism as could 
be obtained by a pemsal of the whole Examination. 

On the day foUowicg the conclusion of the Examination, 
March 11, 1848, Mr. Ciorhatn was informed by the Bishop's 
chaplain, that he felt bound to decline instituting him, on 
the ground of the unsoundness of the doctrines stated by 
him in the Examination. Mr. Qorham thereupon resolved 
to compel the Bishop, by legal proceedings, to grant htm 
iustitation. 

The form of proceeding adopted was that of Daplex Querela, 
a remedy in the nature of a complaint tp the Archbishop of 
the FioTince agunst the Ordinaiy for some alleged demal of 
justice. It is a form, of whieh the very title has been dif- 
ferently interpreted by learned writers/ and which, though it 
must once have been common, as appears from the fact of a 
canon having been passed in 1603, " For the restraint of 
Double Quarrels," had become so obsolete that it was with 
difSculty that a precedent for the form of pleading in such 
cases was diacovered in one of the Proctors' Offices.' In 
accordance with this, a monition was duly issued tiam the 
registry of tiie Court, wherel^ the Dean of the Arches (Sir 
H. J. Fust) called upon the Bishop of Exeter to institute 
Hr. Qorham, or to show cause why he shotdd not do so vrithin 
fifteen days, — ^tailing which, the Dean of the Arohes would 
jwoceed to institute Mr. Gorham. 

The Bishop's reply is contained in the " Act on Petition." 
This document states that, on Mr. Qorham's presentation, the 
Bishop proceeded, as he was bound, to examine him, in order 
to ascertain his fitness ; and adds : " That, it appeared to the 
Biahop, in the course of his examination, that Mr. Gorham 

1 Burn's Eccleaustical Lair. " DoiiMe Qnarrel." 

* The conns of procedure tutd mods of trial, hoverer, srt dMcribm] in 
Bnin'a Ecclesiutieal Lair. " Benefice." 
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WAS of unaound doctrine respecting that great and funda- 
mental point, the efficacy of the Eminent of Baptism, — 
inaamuch as he held and persisted in holding that spiritual 
regeneratiou ia not given or conferred in that Holy Sacra- 
ment; in particular, that in&uta are not made therein 
members of Chiiat and the children of God, contrary to &e 
plain teaching of the Cbnrch of England, in her Articles and 
Litiu^, and especially contrary to the divers Offices of Bap- 
tism, the Office of Confirmation, and the Catechism, severally 
contained in the Book of Common Prayer and Administration 
of the Sacraments, and other rites and ceremonies of the 
Church, according to the use of the United Church of England 
and Ireland." The Act on Petition further states, that Mr. 
Gorham has published an account of the examination, and, in 
part supply of proof, it refers to this book, which is brought 
into the fi^istiy. 

Mr. Gorham's answer stated that the book brought into the 
K^istry contained a full, tme, and accurate account of all 
that passed between the Bishop and himself ; hut it denied 
that he maintained unsound doctrine " respecting the efficacy 
of the Sacrament of Baptism, or that he has held, or per- 
sisted 1q holding auy opinions thereon at variance with the 
plain teacMog of the Church of England in her Articles . 
and Liturgy : it iiirther explicitly and expiesaly denied, that 
Mr. Gorham held that in&nta are not made in Baptism 
members of Christ and the children of God : it allied that 
Mr. Gorham did not maintain any views whatsoever contrary 
to the true doctrine of the Church of England, as dogmati- 
cally determined in her Articles, fomiliarly taught in her 
Catechism, and devotionally expressed in her Services, it 
having been his desire and endeavour, throughout his exa- 
mination, to explain the language both of her Articles and 
Litiugy (in compliance with the express directions of the 
Church herself) by such 'just and favourable construction ' as 
would secure an entire agreement not only of each with the 
others, but of all alike with the plain tenor of Holy Scrip- 
ture, declared by the Articles to be of paramount and abso- 
lute authority." After a rejoinder from the Bishop, and an 
affidavit from Mr. Gorham, verifying the statements contained 
in his answer, tlie matter came into Court, 
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A preliminary question was ar^ed as to the right of the 
Bishop to examine Mi. Gorham, the examinatioo not having 
b^on within twenty-eight days after the presentation was ten- 
dered, according to the direction of Canon 95, for "The Bestraint 
of Double Quarrels " which deckres, " For the avoidli^ of some 
incoDTeniences, we do now abridge the said two mouths (viz. 
' the space given to a Bishop to inquire and inform himself of 
the suf&cieucy and qualities of any minister, after he hath 
been presented unto hin* to be instituted into any benefice *) 
unto eight-and-twenty days only." The Dean of the Aichea.^ 
by a judgment, bearing date Febniaiy 17th, 1649, overruled 
the objection, and assigned to hear informations on the 
principal cause immediately. 

On February 17th, the case came before the Court on the 
merits, and was Mly argued. Ko attempt was made * before 
the trial to specify the passages in Mr. Crorham's book which 
were held to be nnaound, nor the passages in the formularies 
of the Chnrch which he was all^d to have contradicted. 
This appears to have been due, in part, to a formal reason, 
viz. that each party considered the onus of proof to lie with 
the other; partly to the guairded manner in which Mr. 
Goibam's opinions, for the most part, were expressed, and to 
the &ct that his views on the formularies were given in a 
general manner, not in the shape of precise dogmatic replies 
to the pointed questions addressed to him by the Bishop. 

The Court appears to have considered that the burden of 
proof lay with the Bishop, and that he ought to have stated, 
Sist, what passages in the formularies Mr. Gorham had con- 
travened ; secondly, what precise doctrine he understood those 
B to afKrm ; thirdly, what statements in Mr. Gorham's 
lation he considered unsound. 

The Judgment of the Dean of Arches was given on August 
2d, 1849. After recapitulating the circumstances which led to 
the suit^ the Judge showed that the issue was narrowed to the 
question of the efhcacy of Infant Baptism. He declared the 
Articles to be primd facte the standard of doctrine ; but held 
that if the Articles be silent on a controverted point, the other 

' Sir H. /. Fust. 

' See tli« Dotice taken of this by tiu Jvilicial CommiftM. 
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formularies of the Chnrch must be consulted. Now Mr. Gor- 
ham's doctriue (the Judge argued) goes beyond the Articles, 
inasmuch as he defines worthy reception of Baptism, declaring 
that it depends on faith and repentance, the germ of which 
mu»t be supposed to exist even in infants at the time of baptism ; 
and whereas all infants aie born in sin, they can only be worthy 
recipients, in most cases, by virtue of acme prevenient act of 
graca The Articles declare that baptism is of use only to 
those who receive it worthily; but they do not state in what 
worthy reception consists. Now Mr. Oorham, in explaining 
the doctrine (which he admits] that baptized iu&nts who 
die before the commission of sin are undoubtedly saved, de- 
clares that they must already, before baptism, have received 
grace. " It is sufficient for the Court to observe that Mr. 
Gorham's position is, that it is not by baptism or through 
baptism that grace is conferred." But the formulariea (of 
which the Judge made a lengthened examination) declare 
that a child " is by baptism regenerate," and this even in the 
case of private baptism, where there are no sponsors to pledge 
for the child that faith and repentance, which alone, in Mr. 
Gorham's view, constitute worthy receptioa As this declara- 
tion is unconditional in the Service for private baptism, it 
most be taken as unconditional in the Service for public 
baptism. And the " charitable hope " which may be intro- 
duced as ft sufficient explanation of the expressions in the 
Service for adult baptism (which was added long after) must 
not be taken as a sufficient explanation of the Service for 
infant baptism. The same doctrine is to be found in the 
other formularies. Grace, then, is given to infants uncondi- 
tionally, and the mode of receiving the blessing is not pre- 
venient grace, but baptism. The Judge observed that the 
question, in great parti, turned upon the meaning assigned to 
the word B^eneiatioD. " It seems to me," he said, " that the 
word regeneration does not mean and imply anch a total 
change of character as to preclude persons baptized from ever 
or finally falling away, but that the word means such a 
change of station, character, and relation, as places them in a 
new situation, from children of wrath to children of grace." 
The former meaning was given to r^eneration by Calvin, and 
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it is soppoaed that the Eeformers followed Calvin ia this. 
But the history of the formularies proves that, though stroug 
Calvimstic views were held by Whitgift and others, in the 
reign of Elizabeth, the earlier Seformers differed from Calvin ; 
and it cannot be shown that they considered grace once given 
to be indefectible. The idea, therefore, that the Beformers 
were Calvimste cannot give to the formularies a diBerent 
sense to that which lies on the face of them, viz. that all bap- 
tized infants are brought into a state of grace, from which 
many afterwards faU. 

Kor can the private opinions of divines make any difference. 
" 1 am of opinion that to the private views of individuals 
however eminent, I am not at liberty to attend. Their 
opinions can have no binding effect upon my judgment. So 
long as the Articles and the Services of the Church are recon- 
cileable, and not only reconcileable, but necessarily consistent, 
I most construe them ti^ther. If a doctrine is laid down in 
the baptismal and other services, and in the Eabrics, all of 
which were confirmed by Act of Parliament and adopted by 
Convocation, I must look to that somx» for my guide, if the 
Articles are silent on the point, and not indulge in fancy, 
explaining it by the opinions expressed by private individuals." 

The Judge concluded as follows ; — " Therefore I say, that 
as the doctrine of the Church of England undoubtedly is, that 
children baptized are r^enerated at Baptism, and are un- 
doubtedly saved if they die without committing actual sin, 
Mr. Gorham has maintained uid does maintain opinions 
opposed to that Church of which he professes himself a 
member and minister." 

The case was heard on Appeal (Dec, 11th, 1864), before 
the Judicial Committee. 

The Counsel for Mr. Gorham (Mr. Turner and Dr. Bayford) 
dwelt upon the following points : — 

The Articles are the Code of Doctrine in the Church of 
England, the Prayer-book the Code of Devotion. It is not 
imputed to Mr. Gorham that he holds anything inconsistent 
with the Articles, but that he holds doctrine inconsistent with 
opinions gathered by the Bishop of Exeter inferentially fix>m 
a 
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the services of the Chnrch. Mr. Goriiam, indeed, has never 
been furnished with a diatioct statement of the doctrine whi(^ 
he is alleged to contradict. It may be stated, however, as 
that of nuconditional regeneration in baptism. This opinion 
is the same as the " opus operatum " of the Council of Trent, 
which tie Twenty-fifth Article condemns, as is shown by the 
veisioQ of that Article in the edition of 1552,' where the 
words ate used : " And in such only as worthily receive the 
same have they a wholesome effect or operation, not^ as 
some say. Ex opere operaio." The present Article, thoogh 
leaving out the particular words Ex opere op^ato, as effectu- 
ally by its meaning condemns the idea of unconditional grace. 

But the question is not whether the doctrine of Mr. Gorham 
is laid down in the Articles, but whether it is tenable con- 
sistently with them. The policy of the Church of England 
is inclusive, not exclusive, as is seen by the accounts in 
Heylin (1, 153, 228,) and Bumet (II. 347) of the formation of 
the Liturgy and Ariacles. Many questions were intentionally 
left open, as appears &om the Declaration appended to the 
Articles, where members of the Church are bidden to lay 
aside curious questionings, and to accept the Articles in their 
plain, literal meaning. If an opinion on matters not ruled 
by the Articles may be imposed as a test of doctrine each 
diocese will have a standard of its own. The fact that Mr. 
Gorham's opinion is one on which liberty has been left by the 
Church, is proved by similar libeity having been allowed by 
writers like Burnet^ and exercised by many received divines, 
such as Hshops Davenant and Barlow, Downame and Usher. 
The opinions of Peter Martyr and Bucer, who were placed by 
Cranmei in the Theological ProfesBorships, were similar to Mr. 
Gorham's ; and similar views are also eztoessed in Bullinger's 
" Decades," which were ordered by Archbishop Whilgift and 
the Convocation of 1686, aud- by a State Paper of Queen 
Elizabeth in 1587, to be read as a text-book by the Clergy. 

A true review of Uie baptismal services shows that they all 

admit of explanation on that charitable hypothesis' which is 

confessedly ttie true explanation in the service for adult 

baptism, and that Mr. Gorham's assertion ' of prevenient 

I ltietIw»UtotaMArticUsi>flGS2. 
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grace in the case of infants dying after baptism is an admiB- 
sible explanation of the statement, that it is certain by God's 
Word that they are ijndoubtedly saved. 

The Counsel on the other side (Dr. Addams and Mr. 
Badeley) b^au by justifyii^ the course pursued hy the 
fiishop of Exeter, let; as to the Examination, the length of 
which Tas due to Mr. Gorham'a not giving direct answera ; 
2d, as to the grounds of refusing to institute, there being 
many reasons which were good grounds for not instituting 
though not for depnTation, such as being " minus snfficiena 
in Uteratuifl." As to the doctrinal question, the Bishop held 
that the Church taught that all the benefits of baptism were 
given to infants indiscriminately, they beii^ fit recipients 
because of their innocency. This Mr. Gorham impugned. 
It was absurd to suppose that Uie Church could hold two 
inconsistent systems of doctrine. Were she to do so, she 
would cease to be a witness for the truth. 

The ailment Irom the Formularies might be put in this 
form : — lat. The declarations of the Church were binding 
and conclusive. 2d. Those declarations were to be found in 
the Articles and Liturgy equally, for they were of co- 
ordinate authority ; " lex orandi eat lex credendi" 3d, The 
Articles, if taken as a whole, did teach absolute Baptismal 
fiegeneration. The present doctrine was the same as that of 
1543, and the condemnation of the "i^us operatum," though 
said in a general way of the Sacraments, was limited, like the 
declaration as to the Sacraments being carried about, to certain 
parts of the subject The mention of the Baptism of Infants, 
tbou^ short was conclusive as to their fitness to receive it. 
4th. Where the Articles were doubtful, the words of the 
services must be taken in their absolute Bens& There could 
he no doubt that the services spoke absolutely of infauta as 
r^nerate. Up to the moment of baptism the child was 
onn^nerate. The moment after baptism it was regenerate. 
As to the "charitable" hypothesis, had the services meant to 
convey that idea, they would have done so distinctly. The 
proof that t^ey did not, was, that in 1660, 2,000 Puritans left 
the Church sooner than understand the formularies in that 
unnatural way. The testimony of the Fathers (into which 
02 



:, Google 



84 GOBUAH V. THE BISHOP OF EXSTBIL 

Ml. Badeley entered at great length) was invariable ; and if 
there was any doubt about uui formularies, to the Fathers the 
Appeal must lie. 

Mr. Turner, in his reply, restated the main points of his 
argument which, he contended, had not been touched by his 
opponents; he maintained that Mr. Gorham's doctrine ade- 
quately represented that of the Church, even the expression 
" prevenient grace " being the equivalent of other liturgical ex- 
pressions ; that it had been designed at the Beformation to 
make the change for which Mr. Gorham contended ; that the 
Articles were the Code of Faith, the Prayer-book that of 
Devotion. He added that, in 1660, the "charitable" construc- 
tion of the formularies was held allowable by the Bishops, and 
that the Fathers were not uniform in their language, many 
of them being against an absolute regeneration in Baptism. 

On the 8tb of March, 1850, the Judgment of the Judicial 
Committee was read iu the Council Chamber by Lord Langdale, 
as follows : — 

"This is an appeal by the Eeverend George Cornelius 
.Gorham, gainst the Sentence of tha Dean of the Arches 
Court of Canterbury, in a proceeding called a Duplex Querela, 
in which the Eight Eeverend the Lord ^b(^ of Exeter, at 
the instance of Mr. Gorham, was called upon to show cause 
why he had refused to institute Mr. Gorham to the Vicar^e 
of Brampford Speke. 

" The Judge pronounced that the Bishop had shown sufB.- 
cient cause for his refusal, and thereupon dismissed bim &om 
all further observance of justice in the premises, and, more- 
over, condemned Mr. Gorham in coats, 

" From this sentence Mr. Gorham appealed to Her M^esty 
in Council The case was referred by Her Mfgesty to this 
Committee. It has been fully heard before us ; and by the 
direction of Her Majesty, the hearing was attended by my 
Lords, the Archbishops of Canterbury and York and the 
Bishop of London, who are Members of Her Majesty's Privy 
Council. We have the satisfaction of being authorized to 
state that the Most Beverend Prelates the Archbishops of 
Canterbury and York, after perusing copies of our judgment, 
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bave expressed their approbatioii thereof. The Kight Reverend 
the Lord Bishop of LondoD does not concur therein.' 

" The facts, so far as it is necessary to stat« them, are as 
follows : — 

" Mr. Qorliam, heing Vicar of St. Just, in Penrith, in the 
Diocese of Exeter, on the 2d Kovember, 1847, was presented 
by Her Majea^ to the Vicarage of firampford Speke, in the 
same Diocese, and soon afterwaida appUed to the Lord Bishop 
of Exeter for admission and institution to the Vicarage. 

" The Bishop, on the 13th of November, caused Mr. Gorham 
to be informed that his Lordship felt it his duty to ascertain, 
by examination, whether Mr. Gorham was sound in doctrine, 
before he should be instituted to the Vicarage of Brampford 
Spek& 

"The examination commenced on the 17th of December, 
and was continued at very great length for £ve days in the 
same month of December, and (alter some suspension) for 
three more days in the following month of March. 

" The qnestioDS proposed by the Bishop related principally 
to the Sacrament of Baptism, and were very numerous, much 
varied in form, embracing many poiats of difficulty; and often 
referring to the answers given to previous questions, 

" Mr. Oorbam did not at first object to the nature of the 
examination ; but, during its progress, he at various times 
remonstrated against the manner in which it was conducted, 
and the length to which it extended. We are, however, 
relieved from the necessity of considering whether he could, 
or could not, lawfully have declined to submit to such a 
conise of examination ; because he did in fact answer nearly 
all the qaestions, and no complaint is made o£ his not having 
answered them alL 

" The examination being concluded, the Bishop refused to 
institute Mr. Gorham, for the reason (as stated in the notifica- 
tion) tiiat ' he had upon examination found Mr. Gorham unfit 
to fill the Vicarage, by reason of his holding doctrines contrary 

* Hu ftppean to b« the first occasiou on which differenccB of opimon among 
the PriTj Ctonncillo™ present were stated. See the notice of Vice-Chancelloif 
Kni^t Brace's diagent at the and of Uu Judgment (p. lOS). See also IntrO' 
dnctiaii, p. Ixziv. 
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to the trae Christian faith, and the doctrinea contained in l^e 
Articles and Formularies of the United Chnrch of England 
and Ireland, and especially in the Book of Common Prayer, 
and Administration of the Sacraments, and other rites and 
ceremonies of the Church, according to the tme of the United 
Church of England and Ireland.' 

" Mr. Grorham, heing refused institution, commenced pro- 
ceedings in the Arches Court of Canterbury ; and at his pro- 
motion a monition with intimation issued on the 16th of June, 
1848, and thetehy the Bishop was monished to admit Mr. 
Gorfaam to the Vicarage, and to institute and invest him 
therein; or otherwise, to appear and show cause why Mr. 
Gorbam should not be admitted and instituted by the OfKcial 
Principal of the Arches Court of Canturbury, 

"After litigation had thus commenced, and Mr. Gorham 
had called upon the Bishop to state why institution web re- 
fused, it became evident that the reasons most be considered 
upon legal principles, and it was perhaps reasonably to be 
expected that both parties would require a strict and formal 
proceeding, in which what was the particular unsound doc- 
trine imputed to Mr, Gorham would have been distinctly 
alleged which constitated Ms allied ofTence. 

" Unfortunately this course was not adopted. The Bishop 
proceeded by Act on Petition ; and in his Act he stated his 
charge against Mr. Gorham, and alleged, ' that it appeared, to 
him, in the course of the examinatioD, that Mr, Gorham was 
of unsound doctrine respecting that great and fundamental 
point of Baptism, inasmuch as Mr. Gorham held, and per- 
sisted in holding, that apiritnal regeneration ia not given or 
confened in that Holy Sacrament, — in particular, that infants 
are not made members of Christ, and the children of God,— 
contrary to the plain teaching of the Church of England, in 
her Articles and liturgy; and especially contrary to the 
divers offices of Baptism, the office of Confirmation, and the 
Catechism, severally contained in the Book of Common 
Prayer, and administration of the Sacraments, and other rites 
and ceremonies of the Chiirch, according to the use of the 
United Church of England and Ireland.' 

" In part supply of proof of the premises, the Bishop 
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lefeired to a book written and caused to be printed and 
published by Mr. Gorham, containing, amongst other things, 
the several questions put by the Bishop to Mr. Gorham in 
the couise of the examination, and Mr. Gorham'a several 
answers to the same questions. 

"Mr. Gorham made no objection to the mode of proceeding 
by Act on Petition, but put in his answer thereto ; and thereby 
afler alibiing that the book published by him, and bronght 
into Conrt by the Bishop, ' contained a full, true, and accurate 
aeooant of all the questions and answers which were given in 
the course of the examination,' he distinctly and emphatically 
denied that he in his examination did maintain, or bad at any 
time maintained, unsound doctrine respecting the efficacy of 
the Sacrament of Baptism, — or that he had held, or peisbted 
in holding, any opinions thereon at variance with the plain 
teaching of the Church of England, in her Articles and 
liturgy ; and further explicitly and expressly denied, that he 
either held or persisted in holding, that infonts are not made 
in Baptism members of Christ, and the children of God ; and 
he alleged that he did not maintain any views whatever con- 
teiry to the true doctrine of the Church of England, as dog- 
matically determined in her Articles, familiarly taught in her 
Catechism, and devotionally expressed in her Services, — it 
having been his desire and endeavour throughout the exami- 
nation to explain the language both of her direct Articles and 
litoigy (in compliance with the expressions of the Church 
herself) by such juat and favoiirahle construction as would 
■ecore an entire agreement, not only of each with the other, 
hat of all alike, with the plain tenor of Holy Scripture, 
declared by the said Articles to be of paramount and absolute 
Rothority. The Bishop replied to Mr. Gorham'a answers 
generally. The book published by Mr. Gorham was the only 
evidence adduced on either side ; and with such allegations 
IS are contained in the Bishop's Act on Petition, and Mr, 
Gorham's Answer, the case was brought on to be heard, with 
no statement on the part of the Bishop of what was in his 
Lordship's view the true doctrine of the Church of England, 
in respect of the efficacy of the Baptism either of adults or 
infants; nor any specification of the doctrine imputed to 
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Mr. Gorham, exc^t the general charge before stated ; and no 
distinct statement on the part of Mr. Grorham of what in his 
view is the true doctrine of the Church of England, — ^what is 
the particular doctrine which he himself maintains on tlie 
subject in question, — or in what particulars, or for what par- 
ticular expressions, he requires the just and favourable con- 
struction, which he considers to be necessary and sufficient to 
secure the entire agreement between the Articles and tiie 
Liturgy and his doctrina As this form of pleading was 
acquiesced in on both sides, neither party has any reason to 
complain of the other; but those who are called upon to 
judge of the matters in difference have great reason to com- 
plain that, instead of their attention being directed, as it ought 
to have been, to specific propositions distinctly stated, and to 
the evidence directly applicable to those propositions, instead 
of having a specific and precise statement of that which tiie 
Bishop alleged to be the doctrine of the Church of England 
upon the matters in question, and upon which he meant to 
rely, and of the specific doctrine held by or imputed to Mr. 
Gorbam, and alleged to be unsound, — the case i^ brought 
forward and left in such a form, that without being supplied 
with any allegations distinctly stated, or any issue distinctly 
joined, we are required minutely and accurately to examine a 
long series of questions and answers — questions upon a subject 
of a veiy abstruse nature, intricate, perplexing, entangling, 
and many of them not admitting of distinct and explicit 
answers ; and answers not given plainly and directJy, but in 
a guarded and cautious manner, with the apparent view of 
escaping from some apprehended consequence of plain and 
direct answers. 

" The inconvenience of this course of proceeding is so great, 
and the difficulty of coming io a right conclusion is thereby 
so unnecessarily increased, that, in our opinion, the Judge 
below would have been well justified in refusing to pronounce 
any opinion upon the case as appearing upon such pleadings ; 
and in requiring the parties, even at the last moment^ to bring 
forth the case in a regular manner by plea and proofs' 

1 The demand for plea tmd proof wu enforced in the cue of Border v. 
Heath io two sa«ceiaiTa Jadgmenta. See pp. 211, 222. 
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* The case comes before ns in precisely the same state ; and 
although the Connael on both sides have used their best 
endeaTouis to remove the vagueness and uncertainty found in 
the pleadings, as well as in the examination, and have thereby 
much assisted us, they have not been able entirely to remove 
the difficulty. 

" In considering the examination, which is the only evi- 
dence, we must have regard not only to the particular question 
to which each answer is subjoined, but to the general scope, 
object, and character of the whole examination ; and if, under 
circumstances so pecnliar and perplexing, some of the answers 
should be found difficult to be reconciled with one another 
(as we think is the case), justice requires that an endeavour 
should be made to reconcile them in such a manner as to 
obtain the result which appears most consistent with the 
general intention of Mr. Gorham in the exposition of his doc- 
trine and opinions. 

" Adopting this coarse, the doctrine held by Mr. Gorham 
appears to be this, — ^that Baptism is a Sacrament generally 
necessary to salvation, but that the grace of r^neiation does 
not so necessarily accompany the act of Baptism, that regene- 
ration invariably takes place in Baptism ; that the grace may 
be granted before, in, or after Baptism ; that Baptism is an 
effectual sign of grace, by which God works invisibly in us, 
bat only in such as worthily receive it — in them alone it has 
a wholesome effect; and that, without reference to the 
qualification of the recipient, it is not in itself an effectual 
8^ of grace. That infants baptized, and dying before actual 
sin, are certainly saved ; but that in no case is regeneration 
in Baptism unconditional. 

"These being, as we collect tiiem, the opinions of Mr, 
Gorham, the question which we have to decide is, not whether 
they are theologically sound or unsound — not whether upon 
some of the doctrines comprised in the opinions, other opinions 
opposite to them may or may not be held with equal or even 
greater reason by other learned and pious ministers of the 
Church ; bat whether these opinions now under our con- 
sideration are contrary or repugnant to the doctrines which 
the Church of England, by its Articles, Formularies, and 
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Bnbrics, requires to be held by ita ministers, so that upon 
the ground of those opinions the Appellant can lawfully be 
excluded from the benefice to which he has been presented. 

" This qnesUon must be decided by the Articles and the 
Litnrgy; and we must apply to the construction of those 
books the same rules which have been long established, and 
are by law applicable to the constmction of all written instru- 
menta. We mtist endeavour to attain for ourselves the true 
meaning of the language employed, assisted only by the con- 
sideration of sQch external or historical facts as we may find 
necessaiy to enable us to understand the subject-matter to 
which the instruments relate, and the meanit^ of the words 
employed. 

" In our endeavour to ascertain the true meanii^ and effect 
of the Articles, Formularies, and Eubrics, we must by no 
means intentionally swerve from the old established roles of 
construction, or depart from the principles which have received 
the sanction and approbation of the most learned persons in 
times past, as being on the whole the best calculated to de- 
termine the true meAuing oi the documents to be examined. 
If these principles were not adhered to, all the rights, both 
spiritual and temporal, of Her Majesty's subjects would be 



" As the subject-matter is doctrine, and ita application to a 
particular question, it is material to observe that there were 
different doctrines or opinions prevailing or under discussion 
at the times when the Articles and Liturgy were framed, and 
ultimately made part of the law : but we are not to be in any 
way influenced by the particular opinions of the eminent men 
who propounded or discussed them ; or by the authorities by 
which they may be supposed to have been influenced ; or by 
any snpposed tendency to give preponderance to Calvinistic 
or Arminian doctrines. The Articles and Litui^ as we now 
have them mnst be considered as the final result of the dis- 
cussion whinh took place ; — not the rej^eaentation of the 
opinions of any particular men, Oalvinistic, Arminian, or any 
other ; but the conclusion which we must presume to have 
been deduced from a due consideration of all the circumstances 
of the case, including both the sources from which the declared 
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doctrine was derived, and the erroneous opinions which were 
to he corrected. 

" It appears from the resolutions and discnssions of the 
Church itself and from the history of the time, that from the 
first dawn of the Aeformation, uutQ the final settlement of 
the Articles and FoTmnlariee, the Church was harassed by a 
great variety of opinions respecting Baptism, and its efficacy, 
as well as upon other matters of doctrine. 

" The Church, having resolved to &ame Articles of feith, as 
a means of avoiding diversities of opinion, and establishing 
consent touching true religion, must be presumed to have de- 
sired to accomplish that object as far as it could, and to have 
decided such of the questions then under discussion as it was 
thought proper, prudent, and practicable to decide. But it 
could not have intended to attempt tiie determination of all 
the questions which had arisen or might arise, or to inclnds 
in the Articles an authoritative statement of aU Christian 
doctrine; and in making the necessary selection of those 
points which it was intended to decide, we may be allowed to 
presume that regard was had to the points deemed most im- 
portant to be made known to, and to be accepted by, the 
members of the Church, and to those questions, upon which 
the members of the Ghnreh could agree, and that other points 
and other questions were left for future decision by com- 
petent authority, and, in the meantime, to the private judg- 
ment of pious and conscientious persons. 

" Under such circumstances, it would perhaps have been 
impossible, even if it had been thought desirable, to employ 
langnage which did not admit of some latitude of interpreta- 
tion. If the latitude were confined within such limits as 
might be allowed without danger to any doctrine necessary 
to salvation, the possible or probable difference of interpreta- 
tion may have been designedly intended, even by the framerg 
of the Articles themselves ; and in all cases in which the 
Articles considered as a test admit of different interpretations, 
it must be held that any sense of which the words fairly 
admit may be allowed, if that sense be not contradictory to 
something which the Church has elsewhere allowed or re- 
quired ; and in such a case, it seems perfectly right to con- 
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elude that those who imposed the test, command no more 
than the form of the words employed in their literal and 
grammatical seDse conveys or implies ; and that those who 
agree to them ate entitled to sueb latitude or diversity of in- 
terpretation aa the same form admita 

" If it were supposed that all points of doctrine were 
decided by the Church of England, the law conld not con- 
sider any point aa left doubtful. The application of the law, 
or the doctrine of the Church of England, to any theological 
questions which arose, must be the subject of decision ; and 
the decision would be governed by tiie construction of the 
terms in which the doctrine of the Church is expressed, viz. 
the construction which on the whole would seem most likely 
to be right, 

" But if the case be, as undoubtedly it is, that in the Cborch 
of England many points of theological doctrine have not been 
decided, then the first and great question which arises in such 
cases as the present is, whether the disputed point is or was 
meant \o be settled at all, or whether it is left open for each 
member of the Church to decide for himself according to his 
own conscientious opinion. If there be any doctrine on which 
the Articles are silent or ambiguously expressed, so as to be 
capable of two meanings, we must suppose that it was in- 
tended to leave that doctrine to private judgment, unless the 
Rubrics and Formularies clearly and distinctly decide it. If 
they do, we must conclude that the doctrine so decided is the 
doctrine of the Church. But, on the other hand, if the ex- 
pressions used in the Eubric and Formularies are ambiguous, 
it is not to be concluded that the Church meant to establish 
indirectly aa a doctrine that which it did not establish directly 
as such by the Articles of faith — the code avowedly made for 
the avoiding of diversities of opinion, and for the establishing 
of consent touching true religion. 

" We must proceed, therefore, with the freedom which the 
administration of the law requires, to examine the Articles 
and the Prayer Book for the purpose of discovering what it 
is, if anything, which, by the law of England, or the doctrine 
of the Church of Et^land as by law established, is declared 
as to the matter now in question, and to ascertain whether 
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the doctrine held by Mr. Gorham, as we understand it to be 
disclosed in his examination, is diiectJy contrary ot repugnant 
to the doctrine of the Church. 

" Coosidering, first, the effect of the Articles alone, it is 
material to observe, that very different opinions as to the 
Sacrament of Baptism vrere held by different promoters of the 
Reformation; and that great alterations vere made in the 
Articles themselves upon that subject. 

" The Articles about religion, drawn up in 1536, state it is 
offered unto all men, as well infanta as such as have the use 
of reason ; that by Baptism they shall have remission of sin, 
and the grace aod &vour of God ; that the promise of grace 
and everlasting life (which promise is adjoined to the Sacra- 
ment of Baptism) pertaineth not only to such as have the gift 
of reason, but also to infante, innocenU, and children ; and 
that they ought, therefore, and must needs be baptized ; — and 
that by the Sacrament of Baptism they do also obtain remis- 
sion of their sin, the grace and favour of God, and be mads 
thereby the very sons and children of God. Insomuch as 
infanta and children d3dng in their infancy shall undoubtedly 
be saved thereby, and else not. That infants must needs be 
christened, because they be bom in original sin, which sin 
moat needs be remitted, which cannot be done but by the 
Sacrament of Baptism, whereby they receive the Holy Ghost, 
which executes his grace and efficacy in them, and cleanseth 
and purifieth them from sin by his secret virtue and opera- 
tion ; and that men or children, having the use of reason, and 
willing and desiring to be baptized, shall by virtue of that 
Holy Sacrament obtain the grace and remission of all their 
sins, if they shall come thereto perfectly and truly repentant, 
and contrite of all their sins before committed, and also per- 
fectly and constantly confessing and believing all the articles 
of our &ith ; and, finally, if they shall also have firm credence 
and trust in the promise of God adjoined to the Sacrament, — 
that is to say, that in and by this said Sacrament which they 
shall receive, God the Father giveth unto them, for his Son 
Jesus Christ's sake, romission of all their sins, and the grace 
of the Holy Ghost, whereby they be newly r^eneiated, and 
made the very children of God, &a. 
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" In the book entitled ' A necessary Doctrine for any 
Christian Man,' and called ' The King's Book,' which was 
published in 1543, it is thus stated — 'Because aU men be 
bom sinners,' ' and cannot be saved without remission of their 
sins, which is given in Baptism hy the working of the Holy 
Ghost, therefore the Sacrament of Baptism is necessary for 
the attaining of salvation and everlasting life.' ' For which 
causes also it is offered, and pertainetb to all men, not only 
such as have the \ise of reason, in whom the same duly 
received taketh away and purgeth all kind of sins, both 
or^nal and actual, committed and done before their Baptism : 
but also it appertaineth, and is offered unto infants, which, 
because they be bom in original sin, have need and ought to 
be christened, whereby they, being offered in the faith of tho 
Church, receive forgiveness of their sins, and such grace of 
the Holy Ghost that, if they die in the state of their infancy, 
they shall undoubtedly be saved.' 'Because as well tiiia 
Sacrament ol Baptism, as all oth« Sacramenta instituted t^ 
Christ, have all their virtue, ef&cacy, and strength by the 
Word of God, which by His Holy Spirit worketh all the 
graces and virtues which be given by the Sacraments, to all 
those that worthily receive the same,' &c. 

" The Artides of 1552, and 1562, adopt very different Ian- 
gut^ &om the Articles of 1536, and have special regard to 
the qualification of worthy and r^ht reception. 

"The twenty-fifth Article of 1562, distinctly states, that in 
such only as worthily receive the same, the Sacraments have 
a wholesome effect or operation. The Article on Baptism, in 
describing the blessings conferred by it, speaks only of those 
who receive it rightly ; and with respect to infants, instead of 
flaying, in the language of the Articles of 1536, that ' they 
obtain remission of their sins, and the grace and favour of 
God by Baptism, — and that dying in their infancy, they shall 
be imdoubtedly saved thereby or else not,' it declares only, 
' that Baptism of young children is in anywise to be retained 
in the Church, as moat agreeable with the institution of 
Christ,' stating nothing distinctly as to the state of such 
infants, whether baptized or not. 

" The Articles of 1536 have expressly determined two 
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points. 1. 'Hiat baptized infaats djing before the commission 
of actual sin were undoubtedly saved thereby, 2. That un- 
bs^tized infante Trere not saved. 

" The Articles of 1562 say nothing expressly apon either 
point ; bat, not distinguishing the case of infants from that 
of adults, state in general tenns that those who receive Baptism 
rightly have the benefits there mentioned conferred. 

" What is signified by right reception is not determined by 
the Articles. Mr. Gorham says, tliat the expression always 
means or implies a fit state to receive, — viz. in the case of 
adults ' with faith and repentance,' and in the case of inEants 
' with Grod's grace and favour.' 

" On a consideration of the Articles, it appears that, besides 
this particular point, there are others which are left undecided. 
It is not particularly declared what is the distinct meaning 
and effect of the grace of regeneration ^ — ^whether it is a change 
of nature, a change of condition, or a change of the relation 
subsisting between sinful man and his Creator ; aud there aie 
other points which may very plainly be open to different con- 
siderations in different cases. 

" Fpon the points, which were left open, differences of 
opinion could not be avoided, even amongst those who sin- 
cerely subscribed to the Articles ; and that such differences 
amongst such peisons were thought consistent with subscrip- 
tion to the Articles, and were not contemplated with dis- 
approbatien, appears from a passage in the Royal Declaration, 
now prefixed to the Articles, and which was first added in the 
reign of King Charles I. long after the Articles were finally 
settled. ' Though some differences have been ill raised, yet 
we ta^e comfort in this, that all cleigymen within our realm 
have always most willingly subscribed to the Articles esta- 
blished ; which is an argument to us, that they all agree in 
the true usual literal meaning of the said Articles, and that, 
even in those cnrions points in which the present differences 
lie, men of all sorts take the Articles of the Church of 
England to be for them ; which is an argument again, that 
none of them intend any desertion of the Articles established.' 

* Se« tbe allnsion to tbi> point in tlia accoimt of Sit H. J. Fust's Jndgtnent^ 
p.M. 
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" If the Articles which constitate the Code of Faith,* and 
from which any differences are prohibited, nevertheless con- 
tain expressions which unavoidably admit of different con> 
Btmctions, — and members of the Church are left at liberty to 
draw from the Articles different infoences in matters of faith 
not expressly decided, and upon such points to exercise their 
private judgments, — we may reasonably expect to find each 
differences of opinion allowable in the interpretation of the 
devotional services, which were framed not for the purpose of 
determining points of faith, but of establishing (to use the 
expression of the Statute of Elizabeth) an uniform order of 
Common Prayer, and of the Administration of Sacraments, 
Bites, and Ceremonies of the Church of England. 

' " In considering the Book of Common Prayer, it must be 
observed, that there are parts of it which are strictly dog- 
matical, declaring what is to be believed or not doubted ; 
parts which are instructional, and parts which consist of 
devotional exercises and services. Those parts which are in 
their nature dogmatical, must be considered as declaratory of 
doctrine ; but as to those parts which are devotional, consist- 
ing of prayers framed for the pnrpose of being ' more earnest, 
and fit to stir Christian people to the due honouring of 
Almighty God,' some further consideration is necessary. 

" It seems to be properly said* that devotional exercises 
cannot be evidence of faith or of doctrine, without reference 
to the distinct declarations of doctrine in the Articles, and to 
the faith, hope, and charity by which the Formularies profess 
to be inspired or accompanied ; and there are portions of the 
Liturgy which it is plain cannot be construed truly without 
regard to these considerations. For the proof of this, the 
instance which seems to be most usually cited, and which is 
conclusive, is the Service for the Burial of the Dead. So fiur 
as our knowlei^ or powers of conception extend, there are, 
and must be, at least some persons not excommunicated fit}m 
the Church, who, having lived lives of sin, die impenitent, — 
nay, some who die and perish in the actual commission of 

' The expressian waa coastantly employed by Mr. Turnsr, who coutraited 
the Articles as the Code of Faith, with the litaigj a« the Code of Devotion. 
■ This it maintained by Mr. Oorhun in his Examiiutioii. 
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flagrant crimes ; yet in every caae, in the Burial Service, as 
the eartli is cast upon the dead body, the Priest is directed to 
Bay, and he does say — ' Forasmuch as it hath pleaaed Almighty 
God, of Hia great mercy, to take unto Himself the soul of our 
dear brother here departed, we therefore commit his body to 
the ground, earth to earth, ashes to ashes, dust to dust, in sure 
and certain hope of the resunection to eternal life;' and thanks 
arc afterwards given — ' For it hath pleased Almighty God to 
deliver this our brother out of the miseries of this sinful 
world;' and this is followed by a collect, in which it is 
prayed ' that when we shall depart this life we may rest in 
God, as our hope is that this our brother doth : ' the hope 
here expressed is the same 'sure and certain hope of the 
resDTtectiou to eternal life,' which is stated immediately ailter 
the expression, 'it hath pleased Almighty God, of His great 
mercy, to take to Himself the soul of our brother here de- 
parted' 

" In this Service, therefore, there are absolute expressions 
implying positive sasertions ; yet it is admitted that they 
cannot be literally true in all cases, but must be construed in 
a qualified or charitable sense — justified, we may believe, by 
a confident hope and reliance that the expression is literally 
true in many cases ; and may be true even in the particular 
case in which to ns it seems improperly applied. From this 
and other cases of the like kind, of which there are several 
in the Services, it seems manifest that devotional expressions, 
involving assertions, must not as of course be taken to bear 
an absolute and unconditional sense. The meaning must be 
ascertained by a careful consideration of the nature of the 
aubject, and the true doctrine applicable to it 

" If expressions in devotional exercises, and exhortations 
which imply or convey assertions which certainly may be tme 
in some cases, and which we are permitted in charity to hope, 
may be true in the particular cases to which we are directed 
to apply them, were such that the assertions must be accepted 
as nniveraal propositions necessarily and unconditionally true 
in all cases, they would amount to declarations of doctrine : 
but in the Service for the Burial of the Dead, such implied 
assertions are clearly not to be taken to he universal propo- 
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sitions ; and it is plain, that other assertions of the like kind, 
in other services, may fall within the same category. 

" In the office for the Administration of the Public Eaptiam 
of Infants, the first Eubric states the reason why it is con- 
venient that the administration should be when the most 
number of people come together. The reasons are stated to 
be, ' as well for that the congregation there present may 
testify the receiving of them that be now baptized into the 
number of Christ's Church ; and also, because in the Baptism 
of Infants every man present may he put in remembrance of 
his own profession made to God in his baptism.' .There is a 
prayer for the infant, that he (being delivered from wrath) 
may he received into the Ark of Christ's Church ; and being 
stedfast in faith, joyful through hope, and rooted in charity, 
may so pass the waves of this troublesome world that he may 
come to everlasting life : another prayer, that the infant 
coming to God's Holy Baptism may receive remission of his 
sins by spiritual regeneration, and an exhortation to the con- 
gregation, or to those present, not to doubt, but earnestly to 
believe that God will favourably receive the present infant^ 
and give unto him the blessing of eternal life, — ' Wherefore, 
we being persuaded of the good will of our heavenly Father 
towards this infant, and nothing doubting but that he favour- 
ably aUoweth this charitable work of ours in bringing this 
infant to his Holy Baptism, let us faithfully and devoutly 
give thanks to him : ' and in the prayer which follows it is 
thus expressed, — ' Give thy Holy Spirit to this infant, that he 
may be born again, and made an heir of everlasting salvation.' 
Before the ceremony is performed, the sponsors are questioned, 
and make their answers ; and then comes the prayer, in which 
it is said, ' Eegard, we beseech Thee, the supplications of this 
congregation : sanctify this water to the mystical washing 
away of sin ; and grant that this child now to be baptized 
therein may receive the fulness of Thy grace, and ever 
remain in the number of Tiiy faithful and elect children.* 
Thus, studiously, in the inti-oductory pait of the Service, is 
prayer nmde for the grace of God, that the child may receive 
remission of his sins by spiritual regeneration; — so firm is 
tie belief expre8se4 that Go4 will favourably receive the 



.vGooglf 



BAPnSMAI. SEBVIOBS. 99 

in&nt ; — so confident is tlie negation of all doubt but that 
God favourably alloiveth the charitable work of bringing the 
infant to Baptism. AU this is before the ceremony is actually 
performed ; and after the Baptism has been administered, and 
during the continuance of the same persuasion, and the same 
nndoubting confidence of a favourable reception and allow- 
ance, the priest is directed to say, ' Seeing now that this child 
is r^enerate and grafted into the Church, let us give thanks 
unto Almighty God for these benefits;' and after repeating the 
Lord's Prayer, thanks are thus given, — ' We yield Thee hearty 
thanks, that it hath pleased Thee to regenerate this infant 
■with Thy Holy Spirit, to receive him for Thine own child by 
adoption, and to incorporate him into Thy Holy Church.' 
The Service is followed by the Eubric, — 'It is certain by 
God's woi-d that children which are baptized, dying before 
they commit actual sin, are undoubtedly saved.' And to the 
short form for the Administration of Private Baptism of 
children in houses, after a thank^ving, ' for that it hath 
pleased God to regenerate this iufant with His Holy Spirit, 
and to receive bim as His own child by adoption, and to in- 
corporate him into His Holy Church,' there ia appended a 
Bnbric, — ' And let them not doubt but that the child so bap- 
tized is lawfully &ai sufficiently baptized, and ought not to 
be baptized again.' And if the child has not been so bap- 
tized by the minister of the parish, but by some other, the 
minister of the parish is to require by whom, with what 
matter, and with what words the child was baptized ; and if 
satisfied, he is to certify that all is well done, and that the 
child being born iu sin, and ia tha wrath of God, is no^ by 
the iaver of regeneration in Baptism received Into the number 
of the children of God and heirs of everlasting life. 

" The Baptism thus referred to, and the effect of which is 
thus stated or expressed, is a Baptism which may have taken 
place without any prajer for gmce, or any sponsors ; but it 
seems plainly to have been intended only for cases of emer- 
gency,^ in which death might probably jiifvent the ceremony, 
if not immediately [jeiformed ; for such occasions, and the 

' Sec the note made of this arguineot by Mr. Gorham, Ans. xviL See also 
Judgment iu Eecott v. HMtin, pp. 21—23. 
h2 
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child dyii^, the Ghnrch holds the Baptism suffident, and not 
to be repeated. One Bftptism for the remission of sins is 
acknowledged by the Church. Nevertheless, if the child, 
which is after this sort baptized, do afterwards live, the 
Babric declaies the expedient^ of bringing it into the Church, 
and appoints a further ceremony with sponsors. The Private 
Baptism of Infanta is an exceptional case provided for an 
emergency, and for which, if the emergency passes away, 
although there is to be no repetition of the Baptism, a full 
Service is provided. The adult person is not pronounced 
regenerate imtil he has Srst declared his faith and repentance; 
and before the act of Infant Baptism, the child is pledged by 
his sureties to the same conditions of &ith and repentance. 
And these requirements of the Church, in her complete and 
perfect service, oi^ht, upon a just construction of all the 
servicofl, to be considered as the rule of the Church and taken 
as proof that the same promise, though not expressed, is 
implied in the exceptional case, when the rite is administered 
in the expectation of immediate death, and the exigency of 
the case does not admit of sureties. Any other conclusion 
would be an argument to prove that none but the imperfect 
and incomplete ceremony allowed in the exceptional case 
would be necessary in any case. 

" This view of the Baptismal Service is, in our opinion, 
confirmed by the Catechism, in which, although the respondent 
is made to state that in his Baptism he ' was made a member 
of Christ, a child of Clod, and an inheritor of the kingdom of 
heaven,' it is still declared that repentance and faith are re- 
quired of persons to be baptized ; and when the question is 
asked, ' Why then are infants baptized, when by reason of 
their tender age they cannot perform them ? ' the answer is — 
not that infants are baptized because of their innocence they 
cannot be unworthy recipients, cannot present an obex, or 
hindrance to Hie grace of ivgeneration, and are therefore fit 
subjects for Divine grace — ^but, 'because they promise them 
both by their sureties, which promise when they come to age 
themselves are bound to perform.' The answer has direct 
reference to the condition on which the benefit is to depend, 
and the whole catechism requires a qualified or cbarUable 
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constraction, aach bs must .be given to the expression, ' God 
the Holy G-host, who aanctifieth me and all the elect people 
of God." 

" It seems unnecessary for us to go through the other 
Fonnularies in the Prayer-hook. The Services abound with 
expressions which must be construed in a charitable and 
qualified sense, and cannot with any appearance of reason he 
taken as proo& of doctrine. Our principal attention has been 
given to the Baptismal Services ; and those who are strongly 
impressed with the earnest prayers which are offered for the 
Divine blessing, and the grace of God, may not unreasonably 
sappose that the grace is not necessarily tied to the rite ; but 
that it ought to be earnestly and devoutly prayed for, in 
order that it may then, or when God pleases, be present to 
make the rite beneficial. 

" One of the points left open by the Articles is determined 
by the Rubric, — ' It is certain by God's word that children 
which are baptized, dying before they eonunit actual sin, are 
undoubtedly saved' But this Bubric does not,' like the 
Article of 1536, aay that such children are saved by Baptism ; 
and nothing is declared as to the case of infants dying with- 
out having been baptized. 

" There are other points of doctrine respecting the Sacrar 
ment of Baptimn which we axe of opinion are, by the Bubrics 
and Formularies (as well as the Artides), capable of being 
honestly understood in different senses ; and consequently we 
think that, as to them, the points which were left undeter- 
mined by the Articles are not decided by the Eubrics and 
Formularies ; and that upon these points all ministers of the 
Church, having duly made the subscriptions required by law, 
(and taking Holy Scripture for their guide) are at liberty 
honestly to exercise their private judgment without offence or 
censure. 

" Upright and conscientious men cannot in all lespecta 
agree upon subjects so diflicnlt; and it must be carefully 
borne in mind that the question, and the only question for us 
to decide, is, whether Mr. Gorham's doctrine is conttary or 
repugnant to the doctrine of the Church of Engbuid, as by 
■ Thia wu the Argument of Dr, BaTbrd. 
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law established. Mr, Glorham's doctrine may be contrary to 
the opinions entertained by many learned and pioos persons, 
contrary to the opinion which such persons have, by their 
own particular studies, deduced from Holy Scripture— con- 
trary to the opinion which they have deduced from the usages 
and doctrines of the Primitive Chnreh, or contrary to the 
opinion which they have deduced from uncertain and am- 
biguous expressions in the Formularies ; still, if the doctrine 
of Mr, Gotham is not contrary or repugnant to the doctrine 
of the Church of ^England, as by law established, it cannot 
afford a legal ground for refusing him institution to the living 
to which he has been lawfully presented. 

" This Court, constituted for the purpose of advising Her 
Majesty in matters which come within its competency, haa 
no jurisdiction or authority to settle matters of &ith, or to 
determine what ought in any particular to be the doctrine of 
the Church of England. Its duty extends only to the con- 
sideration of that which is by law established to be the doc- 
trine of the Church of England, upon the true and legal con- 
struction of her Articles and Formularies ; and we consider 
that it is not the duty of any Court, to be minnte and rigid 
in cases of this sort. We t^ree with Sir William Scott in the 
opinion which he expressed in Stone's case,^ in the Consistory 
Court of London — ' That if any Article is really a subject of 
dubious interpretation, it would be highly improper that this 
Court should fix on one meaning, and prosecute all those who 
hold a contrary opinion regarding its interpretation.' 

" In the examination of this case, we have not relied upon 
the doctrinal opinions of any of the eminent writers, by whose 
piety, learning, and ability, the Church of England has been 
distinguished ; but it appears that opinions, which we cannot 
in any important particidar distinguish from those entertained 
by Mr. Gorham, have been propounded and maintained, with- 
out censure or reproach, by many eminent and iUustrioos 
prelates and divines who have adorned the Church from the 
time when the Articles were first established. We do not 
affirm that the doctrines and opinions of Jewel, Hooker, 
UflheTj Jeremy Taylor, Whitgift, Pearson, Carlton, Prideani 
> See Append p. S48, 



.vGooj^Ic 



AHaUMENT FROM 0PIKI0N3 OF DIVINIS. 103 

and many otbers, can be received as evidence of the doctrine 
of the Church of England ; but their conduct, unhlamed and 
nnqiiestioned as it was, proves, at least, the liberty which has 
heen allowed of maintaining such doctrine.^ 

" Bishop Jewel writes, — ' This marvellous conjunction, and 
incorporation with God, is iirst begun and wioi^ht by faith.' 
.... 'Afterward the same incorporation is assured unto us, 
and increased in our baptism.' [A Beply unto Mr. Harding's 
Answer. Woiiks, voL i. pp. 140-1. Parker Soc. Ed.] 

" Hooker writes, — ' We justly hold it [Baptism] to be the 
door of our actual entrance into God's house, the first appa- 
rent beginning of life, a seal, perhaps, to the grace of Election, 
before received, but to our ssoctification here, a step that 
hath not any before it.' [Eccles. Polity, h. v. ch. Ix, § 3.] 

" Archbishop Usher, in reply to the question, — ' What say 
you of infants baptized that are bom in the Church ; doth 
Hie inwfud grace in their baptism always attend upon the 
outward sign ? ' answers, ' Surely, no ; the Sacrament of Bap- 
tism is effectual in in&nts only to those, and to all those who 
belong unto the election of grace.' pJsher's Catechism, Works, 
8th ed. 4to Lond. 1702, p. 367.] 

" Bishop Jeremy Taylor says, — ' Baptism and its effect may 
be separated, and do not always go in conjunction : the effect 
may be before, tmd therefore much rather may it be after its 
Busception ; the sacrament operating in the virtue of Christ, 
even 'as the Spirit shall move.'" [Life of our Saviour, 
Pt. IV. § ix. Discourse VI. of Baptism, Pt II. § 2.] 

" There was even a time when doctrine to this effect was 
requited to be studied in our Church ; and Whit^fl, by a 
ciicnlar issued in the year 1588, enforced an order made in 
the year 1687, whereby every minister under the d^ree of 
Master of Arts was required to study and take for his model 
the Decades of Bullinger, as presented by the Queen and 
Upper House of Convocation. And there it is declared, 
amongst numerous paast^es of a like tendency, — ' The first 
beginning of our uniting in fellowship with Christ is not 

' Thifl defines the position which tha argoment from the opiniona of 
emineiit writers ought to hold, siul ia somewhat different from the decision of 
diB Dean of the Arches. 
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vronght b^ the Saciaments.' In baptiBin that ia sealed and 
confirmed to infanta wliich they had before.^ 

" So with respect to the chantabls inteipietation of Divine 
Services, Hooker says — " The Church speaks of infants, as 
the rule of charity alloweth both to speak and to think.' * 
[Eccles. Pol. b. V. ch. btv. § 3.] 

" Bishop Pearson says — ' When the means are used, vithont 
something appearing to the contrary, ve ought to presume of 
the good effect' [Exposition of the Creed, J^ is. p. 658. 
Camb. Ed. 1849.] 

" Bishop Carleton says — ' All that receive Baptism are 
called the children of God, regenerate, justified ; for to ns 
they must be taken for such in charity, until they show them- 
selves other.' [An Examination, &c, in reply to Montaga] 

"And Bishop Frideaux says — 'Baptism only pledges an 
external uid sacramental regeneration, which the Church in 
charity pronounces that the Holy Spirit renders an inward re- 
generation.' [AppeUoCffisarem,&c Ed.Londl626,4to.p.ld3.] 

" "We express no opinion on the theological accuracy of 
these opinion!), or any of them. The writers whom we have 
cited are not always consistent with tbemselvee, nor are the 
reasons upon which they found their positions always valid ; 
and other writers of great eminence, and worthy of great 
respect, have expressed very different opinions. Bnt the mere 
fact that such opinions have been propounded and maintained 
by persons so eminent and so much respected, as well as by 
very many others, appears to us Bu£Bcieutly to prove that the 
liberty which was left by the Articles and Formolariea has 
been actually enjoyed and exercised by the members and 
nunistera of the Church of England. 

1 Th« woida of which thii sesteDM ftppean to ba bd epitome were quoted bj 
Mr. Tnmoi : " The holj ftud elect peopls of God are not then first of «U pv- 
taken of the grace of Qod and heavenlj' gifts when they recei<re the Sacra- 
meuta. For tbey enjo; the thingt before they be partaken of the eigni. 
> Hr. Hoore, ia reporting this passage, states in a note as follows : — 
"The passage in Hooker, in the edition by Eet)]e, Oxon, ISSfl, toL it 
p. 3S8, is thus : ' We speak of Inlsnts, as At rvh o/pitly alloweth both to 
Bpai-V. and to think.' The Reporter has not felt himself at liberty to alter 
this passage ss given in the Judgment, but he has been ooable to vehi^ it bj 
reference to any edition of Hooker's Works ; and is led to suppose that the 
eiTor arose in transcribing the judgment foi the penisal of tha sercnl Membet* 
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"The case not leqturmg it, we have abstained from ex- 
presrang any opinion of our own npou the theological correct- 
nesa or error of the doctrine held by Mr. Gorham which was 
discassed before us at such great length and with so much 
learning. Hia Honour the Vice-Chancellor Enight Bruce, 
dissents from our judgment ;^ but all the other members of 
the Judicial Committee, who were present at the hearing of 
the case (those who are now present, and Baron Parke, who is 
unavoidably absent on circuit,) are unanimously ^reed in 
opinion ; and the judgment of their Lordships is, that the 
doctrine held by Mr. Gorham is not contrary, or repugnant to 
the declared doctrine of the Church of England as by law 
established, and that Mr. Gorham ought not, by reason of the 
doctrine held by him, to have been refused admission to the 
Vicarage of Brampfotd Speke. 

" We shall, therefore, humbly report to Her Majesty, that 
the Sentence pronounced by the learned Judge of the Arches 
Court of Canterbury ought to be reversed, and that it ought 
to be declared that the Bespondent, the Lord Bishop of Exeter, 
has not shown sufficient cause why he did not institute 
Mr. Gorham to the said Vicarage. 

" We shall humbly advise Her M^esty to remit the cause 
with that declaration to the Arches Court of Canterbury, to 
the end, that right and justice may there be done in this 
matter, pursuant to the said declaration." 

The following is the Order in Conncil, embodying the 
report of the Judicial Committee : — 

" At the Court at Buokiugham Palaoe, the 9th d^y of March, 
1850. 

Present. 
Thb Queen's Most Excellent Majbbtt. 
uls rotal hlghhbibb pbikcb albert. 
LoBD PflBBmEKT. Lobh John Bubsbll. 

LotO) Chakbeblain. Yiscomrr pALVEBaroH. 

Habqcis of Glahricabdb. Mb. Fox Maule. 
Earl of Carlisle. Sib Jobh Hobhoube, Bart. 

Earl Gbbt. Sir Qeorob Obet, Bart. 

' See the alliuioii to thia in JntrodnctiDii, p. Izxiv, The awent of the 
Aichbiahops and the dissent of the Bishop of London ii Bteted at p. 8i. 
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Whsrsas there was this day read at the Board, a Report from the 
Judicial Committee of the Privy Council, dated the 8th of March 
inBtant, iu the words following, tib. :— 

" Whereas your Majesty was pleased, by your General Order in 
Council of the first day of November, 1848, to refer to thJa Com- 
mittee the humble petition of Charles Bowdler and Henry Allen 
Bathurst, Proctors for the Beverend George ComeliuB Gorham, 
clerk, the Appellant ia a certain canae of appeal and complaint of 
nullity from a certain decree or order of the Official Principal of 
the Arches Court of Canterbury, given and pronounced on the 2nd 
day of August, 1849, in a certain canse or business of monishing 
the Right Reverend Father in God Henry, by Divine permisuon. 
Lord Bishop of Exeter, to admit the said Reverend George Comelina 
Gorham, clerk, to the vicarage and pariah church of Brampford 
Speke, in the county of Devon, diocese of Exeter, and province of 
Canterbury ; and to institute and invest the said Reverend George 
GomeliuB Gorham, clerk, to the vicarage aforeeaid, with all its 
rights, members, and pertinents, and to cause the said Reverend 
George Cornelius Gorham, clerk, to be inducted into the real, 
actual, and corp<n%l possession of the same, or to^ show reasonable 
and lawful cauae to the contrary, promoted and brought by the 
■aid Reverend George Cornelius Gorham, clerk, agaiost the said 
Lord Bishop of Exeter. 

"And whereas an appearance was aftetwards given before a 
Surrogate of this Committee by a Proctor on behalf of the said 
Lord Bishop of Exeter, the Respondent in the said oanse oi 
appeal. 

" The Lords of the Committee, in obedience to your M'f^eBtj's 
Baid order of reference, took the said petition into cousideraiioa, 
and having read the proceedings and evidence transmitted from the 
Court below, and on five former days heard Counael and Proctors 
on both sides, did this day humbly report their opinion to your 
M^esty in &vour of the said appeal and compl^nt ; that the decree 
or order of the said Official Principal of the Arches Court of Canter- 
bury appealed fh>m ought to be reserved ; that it ought to be 
declared that the said Loi-d Bishop of Exeter has not showed auffi- . 
dent cause why the said Reverend George Cornelius Gorham, clerk, 
should not he instituted into the vicarage of Brampford Speke 
aforesaid ; and their Lordships did further agree humbly to report 
their opinion to your Majesty, that the principal cause ought to be 
nmitted to the said Official Principal of the Court from which the 
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sud appeal wta bronght, to the end that right and justice may he 
there done and adminiatered in the premisea in pmsuanoe of suoh 
declaration." 

" Her M^eatjr haying taken the nfud Beport into ooouderation, 
waa pleased, by and with the advice of her Privy Council, to ap- 
proTe thereof, and of what is therein recommended, and to order 
as it ifl hereby ordered, that the Bame be duly and punctually 
obaerved, complied with, and carried into execution. Whereof the 
taid Of&cial Principal of the Arches Court of Canterbury and oil 
other penona whom it may concern, are to take notice and govem 
themselves aooordingly. 

(Signed) W. L. Bathumt." 



On the first day of tba following Term (April ISth, \6S0) the 
validity of this decision was called in question before the Court of 
Queen's Bench' on a motion for a prohibition. An action of Qnare 
impedit had been commenced in this Court by the Attorney- 
General, on behalf of the Qneen, as patron of the livmg of Btam- 
ford Speke, as early as Michaelmas Term, 1848. This action vaa 
allowed to stand over, until the proceeding by Duplex Querela 
idiould be terminated, and was still depending when Sir Fitzroy 
Kelly, on behalf of the Bishop of Exeter, moved for a rule to show 
canae why a prohibition should not issue to the Dean of Arobes 
and the Archbishop of Canterbury, to prohibit them from instituting 
Mr, Crorham, or otherwise carrying into execution the Order of 
Her Uiyeety in Oonncil of March 9tb, 1850. 

The motion was founded on an affidavit by the Bishop of Exeter, 
detailing the history of the case from the presentation of ISr. 
Goriuua to the Order in Council, stating that a. monition from the 
Arches Court, in aooordanoe therewith, had already been served 
on Mm (the Bishop), and averring that, since the date of the Order, 
be bad been advised, for the first time^ that Her Majesty in 
Council had no power to entertun the appeal 

Sir F. Kelly maintained, on behalf of the Bishop, (1) that, in 
a matter touching the Crown, an appeal does not he to the Queen 
in Oonncil, but lies to the TTpper House of Convocation ; (2) that, 
althon^ judgment has been given on the appeal, a prohibition 
still liea. Hie second proposition was admitted by the Court with- 
oat argomcnt In support of the first, Sir F, Kelly relied on 
1 Lord CuupbeU, JnrtioM Pattseon, Wightman, and Erie. 
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the joint effect of 2i H. 8. c. 12, and 25 H. 8. c. 19.^ The 
former of tfaeee statutes gives a final resort to the Archbishop's 
Court, in all causes testamentsry, matrimonial, && except those 
which ma; " touch the King," in which cases an ultimate appeal 
is given to the Upper House of Convocation ; the latter enacts 
that all coclesiastical appeals whsteoever shall be prosecuted in the 
same manner as matrimonial causes, &a. but goes on to provide 
that, for lack of justice iu any Archbishop's ConH^ a further appeal 
shall lie to a Commission of Delegates. This proviuon. Sir F. 
Eelly contended, did not apply to causes touching the Crown, 
vhicb remaiued subject to the exception established by the first 
Act (21 H. 8. c 12). On the 2dth of April, judgment was de- 
delivered by Lord Campbell. 

" This was a motion for & rule to show cause why a writ of pro- 
hibition should not issue to the Dean of the Arches and to the 
Archbishop of Canterbury. 

" Having myself sat as a member of the Judicial Committee 
when the appeal referred to was heard, I should abstun from giving 
any opinion upon the propriety of granting this motion, if the 
application were connected with any point then argued and decided: 
but the Lord Bishop of Exeter in his afBdavit states that ' be was 
not, at the time of the hearing of the said appeal before the sdd 
Judicial Committee, nor for some time afterwards, informed or 
aware of the objeotien now made ; ' and certainly it never was 
brought forward, or, as &r as I know, thought of, either by the 
counsel or the members of the Court, till after the decidon had 
been pronounced. It is therefore as new to me as to my learned 
brothers who now sit on the bench along with me. 

"The objection is that Mr. Gorham bB.d no right by law to 
appeal to the Queen in CouncLl for the puipose of bringing the 
case before the Judicial Committee, and that he oould only appeal 
fix)m the judgment of the Court of Arches to the Upper House of 
Convocation. If this objection be well founded in point of law, 
it does not come too late, and the prohibition ought to be awarded 
to stay the execution of the sentence j for, on this aupposition, the 
judgment of the Court of Ardies tm;aiDst Mr. Gorham remuns un- 
reversed, the proceedings before the Judicial Committee and before 
Her Majesty in Council must be oonmdered wholly void, and, tbe 
want of jurisdicdon appearing on the &ee of the sentence, advantage 
may still be taken of tbe nullity. But, after a very attentive and 

1 S«e the sections (p.ven in the Introdiiction, pp. xzxvL —zli. 
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B oonaideration of the statutes and authoritieB relied upon, 
ve are all of opinioa that the objection is uafoanded, and that the 
comae taken by Mr. Gorham upon judgment being given against 
him in the Court of j^rchea was a course which it was perfectly 
competent to him to take for the purpose of having that judgment 
reviewed. 

"The case turns almost entirely upon the two statutes, 
34 H. a c. 12, and 35 H. 8. c. 19. Sir Flttroy Kelly, in his 
lucid Argument, contended that, according to the just constmo- 
tion of these statutes, in all causes which touch the Queen, the 
only appeal given from the Arohbiahop's Court is to the Upper 
House of Convocation ; and that this cause between Mr. Gorham 
and the Sishop of Exeter touches the Queen, because Her Mi^eety 
is patron of the living of Brampfbrd Speke. Upon this last point 
we do not feel it necessary to give any opinion, as we clearly think 
that, if the Queen really had an interest in the question whether 
Mr, Gorham is or is not of unsound doctrine, her right to present 
a fit cderk to the liviug of Bnunpford Speke not being in controversy, 
still that the Legislatiue never gave a power to appeal in such a 
oauae to the Upper House of Convocation. 

" Sir Fitzroy Kelly very properly admits that the appeal he 
ooDtends for was not given by stat. 21 H. 8, a 12. That 
statute was passed when Sir Thomas More, a rigid Soman Catholic, 
was Lord Chancellor,^ and when Henry had not yet broken with 
the See of Rome. Therefore it still allows an appeal to the Pope 
in all spiritual suits ; and it was framed upon the principle that, 

' This is an error of fact Bnt the statement of the next paragraph is trae, 
andean be verified by reference to theStatatea tbemaelvea. See Introd. p. xxx. 
It may be well to give the date of the important events of the period to 
which reference ia here mode : — 

1532. May 6th. Uore ivrngns the Chancellorship. 
Aug. 23d. Archbishop Warbam dies. 

1583. Jan. 2Gth. Henry secretly marries Anne Boleyn. 
Feb. 4th. Parliament meets— 24 Hen. VIII. 
Mar. 80th. Archbishop Cranmer consecrated. 

May 23d. Sentence of divorce pronouDPed by Cranmer. 

1584. Jan. 16th. Parliament meets-26 Hen. VIII. 

These dates are taken from Collier, Bnmet, and Froude, who all agree in 
them, except that Collier places the secret marriage as earl; as Nov. 14th, 
1532. The new style has been adopted in stating them. The confiiHon as to 
dates has probably arisen from the fact that by the old style the old year was 
ronaidered not to end till March, so that the statutes are sometimes dated {e.g. 
in Stephens' Ecdes. Statutes) by ths old year. 
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while all temporal matters whioh were disousaed in the Ecolesiastioal 
Courta should be finally determined by Courts sitting within the 
realm, the spiritual jurisdictioD which belonged to the Pope as 
supreme head of the Weatem Churoh should remain unafibcted. 
Accordingly this statute is confined to causes about wills, to causes 
about matrimony and divorce, and to uauaes about tithes and 
oblations. Reepeoting these three clasBOs of oanses it is enacted 
that the appeal should be from the Archdeacon to the Bishop, and 
from the Diehop to the Archbishop, whose judgment was to be final ; 
cuttiag off the appeal to Borne which otherwise would have lain. 
The 9th section of the act prorides that, if in ' the causes before 
rebeftrsed ' there ahall be matter in contention whioh Diay touch the 
King, the party aggrieved shall or may appeal to the spiritual pre- 
lates and other abbots and priors of the Upper Hooso assembled in 
CouTOcatioD, whose determination is to be final Bat an appeal 
from the Archbishop's Court in a snit upon a Uaplez Querela 
involTing the question whether the Clerk presented to a living 
by the Kiog was of unsonnd doctrine would still have gone to 
Borne. 

" In the following yenr Henry, finding that there was no ohance 
of succeeding in hia divorce suit with the sanction of the Pope, 
and being impatient to many Ann Boleyu, resolved to break with 
Borne altt^ther, and, preserving all the tenets of the Roman 
Catholic fuith, to vest in himself the jurisdiction which the Pope 
had hitherto exercised in England. Sir Thomas More had uov 
resigned the Great Seal ; and it was held by the pliant Lord Audley, 
who was ready to adopt tho new doctrines in reli^oii, or to adhere 
to the old, as suited his interests. 

" In a new session of parliament sereral statutes were passed, 
which, in addition to further r^ulating appeals^ put a stop to the 
payment of first frutte and Feterpenoe to the Bishop of Rome, 
forbade the investiture of Engliali bishops or archbishops by the 
Bishop of Borne, gave power to the King to nominate bishops, in 
debult of election by the dean and chapter, under a eotiffi d'iltre, 
prohibited dispensations or licences from the Bishop of Borne, and 
declared tlie King to be Supreme Ueud of the Church, with power 
to ' repress, redi'ess, reform, order, correct, restrain and amend all 
such errors, hei-etsies, abuses, offences, contempts and enormities,' 
'which by any munuer, spiritual authority, or jurisdiction ought 
or ' might ' lawfully be reformed, repressed, ordered, redressed, oor- 
reoted, restrained or amended ' ' for the oonBervation of the peaoe. 
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nnity, and tranquillit; of this realm.' The first of theee atatutea 
was 25 H. 6. o. 19, which put aa end to all appeals to Home 
in all cases whataoever, and enacted, hy section 3, ' that all maimer 
of appeals, of irhat nature or condition soever they be of or vhat 
cause OF matter soever they concern, shall be mode and had by the 
partiee grieved' 'after such manner, form and oondition, as is 
limited ' by the former act of parliament ; that is to aay from the 
Archdeaoon to the Bishop aud from the Biahop to the Archbishop. 
No exception is introduced respecting causes which touch tbe 
King ; and on the contrary the enactment is expressly eibmded 
to all causes, of whatever nature tbey be, and whatever matter they 
may ooDcern. But all doubt is removed by the foUowicg section (4), 
which creates a new Goort of appeal for all causes in the Eccle- 
siastical Courts. Instead of allowing the decision of the Arch- 
bishop to be fiaal, as it was by stat. 24 H. 8. c 12, the legis- 
lature new enacted that ' for lack of justice at or in any of the 
Courts of the ArchbitihopB,' ' it shall be lawful to the parties grieved 
to ^peal to the King's Majesty in tbe King's Court of Chauoery,' 
where delegates are to be appointed under the Great Seal, who are 
to adjudicate upon the appeal. This api>eal is given in all causes 
in the Courts of the Archbishops of this realm, aa well in the 
causes of a purely spiritual nature which might hitherto have been 
carried to Rome, aa iu the classes of causes of a temporal nature 
enumeiated in staL 24 U. 8. c 12. 

" Tbe meaning of the l^islature is still further proved by sect. 6 
of the new statute, which enacts that all manner of appeals here- 
after to be taken from the jurisdiction of any abbots, prion, and 
places exempt from the jurisdiction of tbe ordiuory, shall be to thb 
King's Majesty in the Court of Chancery, in like manner and form 
as heretofore to the See of Home ; no exception being introduced 
re^tecting causes which touch the King, although it was then 
notorious that the causes touching the King might be taken to 
Rome, Pope Clement haviug recently evoked Henry's divorce suit 
from before Cardinals Wolsey and Camp^gio, sitting at White 
Friars, to be determined by hia HoUqosb in the Vatican. 

" The construction which the words of the statute seem to me 
to require is expressly put upon them by Lord Coke. In his 4th 
Institute, p. 340, commenting upon the stat. 25 H. 8. c. 19, this 
great lawyer says: 'A general prohibition, that no appeals shall 
be pureued out of the realm to Rome, or elsewhere. Item, a 
gmerol clause that all manner of appeals, what matt«r soever 
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thsy oonoem, ehall be made ia biic^ mauner, form and con<U- 
tion within the realm, as it is above ordered by 24 H. 8. in the 
three oausea aforesaid ; and one further d^pee ia appeals /or 
all manner of eauta is given, viz. from the Arohbiahop'B Court 
to the King in his Chancery, where a commigaion shall be awarded 
for the determination of the said appeal, and from thence no 
further.' 

" In practice, such ia the construction that has been invariably 
put upon the statute for above three oenturiee, without any doubt 
being started upon the subject till the present motion was made. 
During this long period of time there have been many suite decided 
is the Archbishop's courts in which the Crown has been ooacerned, 
respecting testaments and tithes, and also of a spiritual nature^ if 
this Duplex Querela touches the Queen. We know that iu maoy 
of these the decision in the Arcbbiehop's ooarts was not satia- 
baiory. According to what is now contended for, the ^peal ou^^t 
always to have been to the Upper House of Convooation. But 
there is no trace of any such appeal ever having been brought. 
On the contrary, there seema every reason to believe that the 
appeal has uniformly been to the King in the Court of Chancery, 
where commissioners have been appointed, or, in common language, 
to ' the High Court of Delegates.' The cauees of this sort which 
are most likely to ocour are testamentary, respecting the admioia- 
tration of the goods of persons who die intestate without any 
known relations. If such persons die intestate, or their villa are 
invalid, the Sovereign is entitled to the administration of their 
personal property ; and the right of the Crown may depend upon 
the validity of the wills which they execute, or on queetions of 
pedigree with claimants who allege themselves to be the next of 
kin. One instance will be found in 1 Fhillimore, 170, in which 
the Crown was directly interested, and Sir William Scott appeared, 
as King's advocate, fbr the Crown. The decidon being against the 
Crown, there was an appeal from the Dean of the Arohei to the 
Court of Del^atee : and I am infonncd by practitioners iu Doctors 
Commons that, as often as there has been an appeal in suoh a Buit, 
it has followed the same course. 

"This statement rests on oral testimony. But there arc two 
precedents to which I can refer with entire confidence, and which, 
being unopposed by any of a contrary tendency, are, I think, 
sufficient to show the usage in construing the statute. The first 
occurred not long after the statute passed, and is to be found in 
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I>7er, 373.^ The appomtment of the dean of Wells being vested 
b; act of pu-Uament in the Crown, King Edward YI. by letters 
patent appointed one Goodman dean, who waa thereupon inatflUed. 
Afterwards the Bishop of Bath and Wells, acting under the 
atithority of the King, pronounced sentence of deprivation of the 
dcasery against Goodman. There was an appeal to the Arch- 
bishop j and he confirmed the sentence of deprivation. Goodman, 
ooneidering himself aggrieved, resolved to appeal. Now this suit 
touched the King ; for he was a party to the proceeding as well as 
patron of the deanery. Acoording to the argument at the Bar the 
appeal ought to h&ve been to the XJ^ftx House of Convocation. 
Bnt the appeal was to the King in Chancery : and, Delegates 
being appointed, they, after argument, confirmed the sentence. 
Kdward YI. thereupon, by Lettei-s Patent, appointed to the deanery 
one Turner, who was installed. But, on the accession of Queen 
Btary (Goodman, I presume, being a Eoraan Catholic, and Turner 
a Frotestant), she, on Goodman's petition, issued a fresh commission 
of Delegates to review the sentence of the former Delegates ; and, 
if the appeal ought to have been to the Upper House of Convoca- 
tion, this proceeding was coram non judice. But the new Delegates 
levereed the senteucea against Goodman, and restored him to the 
deanery. Goodman enjoyed the deanery till the death of Queen 
liaiy. Turner then petitioned Queen Elizabeth for a new com- 
mission of Delegate to review the sentence against him. She 
granted a new oommission of Delegates ; and they removed Good- 
man, and restored Turner. Cioodman petitioned for another 
commission of Delegates. This, to show her impartiality, the Queen 
granted. But the new Delegates finally decided in fitvour of 
Toner ; and he enjoyed the deanery under their sentenoe till the 
time of his death. Much litigation arose respecting the acts of the 
rival deana white they were respectively in posaassiou. These per- 
plexing questions were debated before Chief Justice Catlyn, Chief 
Jnatioe Wray, and several other most learned jndgee. They might 
have been easily solved by the doctrine that all the proceedings 
subsequent to the sentence of the Archbishop were null and void, 
the appeal not having been to the Upper House of Convocation ; 
but not a doubt was whispered respecting the appeal having been 
duly brought to the King in Chancery under the 4th section of 
fitat 25 H. 8. c. 19 : and full effect was giving to the sentences 

> WalTOiid V- Pollard. A question of leasM, the validity of which de- 
pended upon the tanoie of the Deanery of Wells. 
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pronounced by four Buocesaive oommiBuonB of Delegate in three 
Bucceasive reigns. 

" The other case, to which I refer, occurred under my own olaer' 
vatiou while I had the honour to hold the offioe of Ohanoellor of 
the Duchy of Idncaster. A doubt had long eiiatod whether the 
goods of peraons dying in the County Palatine of Lanouter intes- 
tate, and without next of kin, belonged to the Sovereign in right of 
the Crown or in right of the Duchy of Lanoaater ; a distinction 
which became of practical importance from the time when, by the 
arrangement of the Civil List, all the casual rerenues of the Crown 
were payable to the Consolidated Fund, while such casual revenues 
arising from the Duchy were still allowed to go into the royal Privy 
Purse. Upon the death of a person in the County Palatine intes- 
tate and without next of kin, the claim of a grant of administration 
of his personal property was made by one proctor in right of the 
Crown and by another in right of the Duchy. In the Court of the 
Dioceean, the Bishop of Chester, the decision was in &vour of the 
Crown ; but, on an appeal to the Archbishop of York, the Metro- 
politan of the provinoe, the sentence was reversed, and administnt- 
tion was ordered to the nominee of the Duchy. There can be no 
doubt that this cause touched the Queen ; for, in different capadtie^ 
she was the sole litigant : the appeal ought, therefore, emphatically 
to have been to the Upper House of Convocation, if such an appeal 
could in any case lie. Ko one dreamed of such a proceeding. The 
appeal was not brought before the Delegates, only because the 
statutes 2 and 3 W. i. c. 92, and 3 and 4 W. 4. o. 11, bad passed, 
by which all the powers of the High Court of Delegates, both in 
eoolenastical and maritime causes, had been transferred to the 
King in Council, and the Judicial Committee of the Privy Council 
had l>een established, by which, in reality, all such appeals were to 
be determined. The appeal was proeecnted there, exactly as if it 
had been between subject and subject It was argued at great 
length before Lord Brougham, Lord Langdale, Mr. Baron Parke, 
Sir Herbert Jenner Fust, Dr. Lushington, and Mr. Femberton 
Leigh. I myself sat at the Bar, aBslstmg the counsel for the 
Dnohy. The report of the Judicial Committee was iu our bronr, 
oonfirming the decree of the Court of the Archbishop of York : 
and this was confirmed by Her Majesty in Council. The admiuis- 
tratioQ was accordingly granted to the nominee cf the Duchy ; 
ft&d the question was considered to be solemnly and legally settled. 
Butv if the ailment of Sir Fitaroy Kelly ought to prevail, &» 
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qnntion must rem&in doubtful till it ia decided by the Upper 
HoDM of CoDTOcation for the proTinoe of York. 

fVien the language of etat. 26 H. 8. o. 19, obsonre instead 
of beiDg cleu-, we should not be jnstiBed in difibricg firom the 
Donstraotion pat upon it by ooutemporaiieoas aod long eontinued 
tuage. There would be no safety for property or liberty if it 
could be Bucceeafully contended that all lawyers and stateamen have 
been mistaken for centuries as to the true meaning of an old act 
of parliament 

" We bare been called upon to recollect that the Upper House 
of ConTocaticm vould be & much fitter tribunal than the Judicial 
Committee to decide such questions as arose in the appeal between 
Ut. Ooifaam and the Bishop of Exeter : but, if these, and likewise 
qncstions about wills, about marriage^ and about tithes (which 
most foUov the same rule), might be better decided by divines 
than by jndges regularly trained in profesaion of the lav and 
aocnstomed to administer justice in other courts, we cannot be 
influenced in our decision by any view to public policy. Sitting 
bere, we can only interpret the law, and try to discover the inten- 
tion of the l^ilature from the language of the statute book. 
Frooeeding upon this principle, we nil thiuk that no reason hss 
been shown to invalidate the sentence on the alleged ground that 
the Queen in Council and the Judicial Committee had no juris- 
Motion over the appeal. And, none of us entertaining any doubt 
req>eoting the l^ality of the course which has been pursued, we 
feel bound to say that a rule to ahow cause why a prohibition 
shonld not iasoe to stay the execution of the sentenoe ought not to 
be granted." 

Rule refused. 

Similar motions were made in the coarse of tbe same year 
in the Courts of Exchequer and Common Pleas, but without 
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The Members of tbe Judicial Committee preeent at this Appeal 
were; — 



In tills case an appeal had been interposed from a sentence 
of the Arches Court, suspending the Appellant, the Kev. 
Robert Weat, for two years al officio et beneficio. An inhi- 
bition was extracted and served, and a Hbel given in and 
admitted, and issue joined upon it. The Appellant's proctor 
afterwards exhibited a special proxy under the Appellant's 
hand and seal, and by virtue thereof declared that the Ap- 
pellant proceeded no further in the appeal 

Br. FhiUimore, for the Bespondent (Edward William John- 
eon), now moved to dismiss tbe Appeal and to confirm the 
sentence appealed from, and to remit the cause to the Arches 
Court of Canterbury, and to condemn the Appellant in the 
costs of appeal 

On the 20th of June, 1856, their Lordships ordered ac- 
cordingly. 
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Thb Uembera of the JadicJal Committee vho sat upon this 
Appeal were : — 

Teb Lokd Chancsllor (CiaDworth). Hb. Frhbertom Lsian. 
LoBD Wenslktdals. Sib John Pattb8on. 

Sir William H. Maclk. 

The Ahcbbibhop of CAHTKKBDBf (SuiMier), and the Bishop of London 
(Tait), were snminoned, 1^ commuid of Her M^esty, to attand and adviM 



lTb« following points were decided bjr thb Judgment ; — 

1. All the articlea used in the perfarmauce of the Bervicea and ritee of the 
Cbnrch an " ornaments " within the meaning of the Rubric at the beginning 
of the Pnjer-book, which is in the following words ; " And here it ia to be 
noted that mch omameata of the Church, and of the Uinistera thereof, at all 
timea of their nmustrationB, ahall be retained and be in aae as were in tbia 
Ctnmh of England, by the authority of Parliament, in the second year of the 
reign of King Edward Tl." 

2. Thta Rubric ia confined to those articlea, the nee of which in the eervicea 
and miniatntiana of the Church is prescribed by the First Ptajer-book of 
Edward TL and does not apply to articles aet up in chorchea aa dacorstionB. 

3l Cioaaes naed aa mere emblems of the Cliriatian faith, and not aa object* 
<if aaperstitioiu reveience, may lawfully be erected aa architectural decorations 
itf chmchea. 

i. The Commnnion Table, aa reqnired by the eighty-second Canon, mnat be 
of wood and moreable, and capable of being covered with ft linen cloth, and 
DO CTosa may b« attached thereta 

5. A Credence Table ia an adjunct to the Comaunion Table, and may law- 
faHj be naed. 

S. The nae of ambrridered dotha for the Communion Table dnring the time 
at Drrine aerrice is not illegal, but is a anbject for the discretion of the Ordi- 
naty. Embroidered linen and lace may not be placed on that Table at the 
time of the miniatraUen of the Holy Communion.] 

These cases, the origin of which ia sufficiently explained in 
the opening paragraphs of the Judgment, were Erst argued 
and decided in the Consistory Conrt of the Biahop of Loudon, 
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and Hfterwsrds in the Arches Court of Caaterbnry, whence 
they were carried by appeal before the Judicial Committee. 
Before the two suits were instituted in the Consistory Court, 
some cotreapondence passed between Mr, Westerton, the 
Plaintiff in the former, and Churchwarden of St. Panl's, 
Knightsbridge, and the Bishop of London, on the same points 
which subsequently became the subject of judicial decision. 
These points were the following : — the so-called " high altar " 
at St. Paul's with the cross attached to it (both of wood), the 
gilded candlesticks, the credence table, and the altar-coTerii^, 
used at the same church. 

On the 28th of March, 1854, Mr. Westerton received a letter 
from the Bishop, declining to order the removal of any of 
these articles. The Bishop declared his opinion that the so- 
called "altar," being of wood and moveable, was a lawful 
Communiou-table. He intimated his personal disapproval 
of candlesticks, but would not formally interdict the use of 
them. He expressed a more decided objection to the cross on 
the Communion-table, and explained his reason for not insist- 
ing upon it earlier, but doubted his authority to interfere with 
it, except through a decree in the Consistory Court. He took 
the same ground with respect to the ciedence-table, the 
legality of which at the same time he questioned, inasmuch 
as it is not mentioned in the Rubric or Canons. The em- 
broidered covers he also censured, but denied that the use of 
them was contrary to any Eubric or Canon. Thereupon Mr, 
Westerton applied for a feculty to ranove the obnoxious 
articles, which was resisted by Mr. Liddell, the incumbent, 
and Mr. Home, the other Churchwarden. 

About the same time, similar questions had arisen about 
the interior arrangements and decorations of St Barnabas, a 
chapel of ease within the district of St. Paul, and especially 
as to a stone altar with a metal cross thereon, a credence-table, 
a wooden screen, dividing the chancel &om the nave, with a 
wooden cross theteon, and certain altar-coverings like those 
in dispute at St. Paul's. Mr. Beal, an inhabitant of the 
chapehy of St. Bamabas, came forward and applied for a 
monition to the Chapel-wardens to remove aU these, and this 
was the subject of the second suit. 
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The two causes were argued together, and the Judgment of 
the Consifltory Conrt was delivered by Dr. Lushington on the 
5th of December, 1855. The Judge, after premiaing that any 
discretion that might be confided to h'l" was " a judicial dis- 
cretion to be exercised according to authority and practice," 
proceeded to enmnerate the standards of authority by which 
he considered himself boond, viz. Statutes, Canona, Ecclesias- 
.tical Common Law. Judicial decisions, and Us^e. With 
respect to the Coramanion and credence-tables he held himself 
booud by the decisiuu in " Faulkner v. Litchfield," ^ and upon 
this authority condemned the Communion-table at St. Bar- 
nabas, being of stoue and immoveable, as well as the two 
dedence-tables ; the Communion-table at St. Paul's, being of 
wood and moveable (thoi^h very massive), he pronounced to 
be within the letter of the lav. He then proceeded to the 
consideration of the other articles in dispute, which he held 
to be governed by the direction in the Book of Common 
Prayer, prescribing the use of " such ornaments of the Church 
and of the Minister tbereof ... as were in this Church of 
England, by the authority of Parliament, in the second year 
of the reign of King Edward the Sixth." 

Dealing first and principally with crosses, he arrived, after 
an elaborate inquiry, at the conclusion indicated in the fol- 
lowing passage : — 

" I think it must be admitted on all hands that, though 
b^ond doubt crosses and cmcifizea were in use prior to the 
Beformation, there is no direct proof that they wa% in 
use at all in the second year of King Edward the Sixth, much 
leas by authority of Parliament ; that all &e great divines of 
ooT Church during the times of Edward the Sixth and Queen 
Elizabeth, including Archbishop 'Wbitgift, denounced them 
as superstitious, and succeeded in having them removed, by 
the authority of the Crown, &om all our pariah churches ; 
that for a veiy short period in the time of Archbishop Laud, 
they were revived ; that the use of them was soon abolished, 
and to the present day their introduction has never again 
been attempted. It appears to me, therefore, that the affirma^ 
tive evidence derived from their having at one time existed, 

1 Bobeiison'B £«d. Sep. p. 18i 
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and the presumption that they were continued (the use "of 
crosses not having been abolished nominatim) — theii tempo- 
rary revival in the time of Charles the First, and the opinion of 
Archbishop Laud and those who thought with him,— opposed 
as it is to the contemporaneous exposition in the time of 
Queen Elizabeth, to the decided opinions of all those eminent 
divines who are to be deemed either amongst our first Ee- 
fonuers, or who immediately succeeded them, and who must 
have best known, not only what was intended to have been 
done, but what was done, — and further opposed as it in to the 
uninterrapted usage of the last three hundred years, — is not 
sufficiently strong ; and, lastly, that the resurrection &om this 
long sleep of a practice notoriotisly abused to idolatrous pur- 
poses is in the very teeth of the principles and intentions of the 
Eeformation, — principles which, it has been hinted, I ought 
not on this occasion to bring into consideration, bat which I 
think I am bound to bear in mind in the construction of all 
public acts done to efTectuate and consummate that blessed 
change. I disclaim founding my decision upon the Statute 
of the Third md Fourth of Edwaid the Sixth, cap. 10 ;> but, 
for the reasons stated, can I hesitate as to the conclusion to 
which I must arrive ? I need hardly say that I come to the 
conclusion that the cross in St Paul's and the two crosses in 
St. Barnabas' are not warranted by law." 

Passing next to the question of candlesticks and candle^ 
he decided that although the use of lighted candles on tlte 
Communion-table is unlawful unless for the purpose of giving 
necessary light, yet that candlesticks and unlighted candles, 
whether opeai to just objection or not, may lawfully he re- 
tained. 

The embroidered linen cloths used at both churches to 
deck the Communion-table during the ministration of tlie 
Sacrament, and the various coloured coverings displayed 
there at other times, he condemned as contrary to the spirit 
of the Bubric and of the S2d Canon ; the former of which 
enjoins the use of " a fair white linen cloth " at the Com- 
munion time, while the latter ordains that the table shall be 

> Au Act for tbe abolishing and putting airajr af diTen Books imd Imagea. 
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covered " -with a carpet of silk or other decent stuff" in the 
time of Divine Service. 

Dismissing, lastly, the exception to the screen and brazen ' 
gates as untenable, he concluded vith some remarks on the 
dnty of an Ecclesiastical Court to enforce, within the limits 
of its juriBdiction, the great principles of the £efonnation. 

So far, therefore, as they ^plied to the ciedence-tablea, 
oosses, altar-cloths, and the stone aitta at St. Barnabas, the 
fiunilty and monition prayed by Messrs. Westerton and Beal 
were granted by the Court, but no costs were given. 

From this decision Mr. liddell and his Co-defendant 
^pealed to the Arches Court, and on the 20th of December, 
1866, the Dean of the Arches (Sir J. Dodson) delivered his 
Judgment^ confirming that of the Court below in all respects, 
bnt not on precisely the same gronnde as those assigned by 
Dr. Luehington. Sir J, Dedson concurred in r^arding crosses 
as " ornaments,'" but upon a review of certain Statutes passed 
in the reign of King Henry YIII.^ he was not prepared to 
affirm that at the accession of Edward VI. there was no 
Parliamentary authority for the use of any ornaments what- 
ever in the Church,* Cpon the whole, however, he came to 
the coDchisiou that crosses, being " omameots," and ornaments 
that bad been abused, were prohibited by the Injunctions 
issued by Edward VI. in 1547, and therefore could not be 
said to be ia use, within the meaning of the Eubric, in the 
second year of that King's reign. He then examined the 
argnment founded on usage, and declared himself satisfied on 
this ground also, that no authority can be claimed for crosses. 
He disposed of the remaining points in accordance with the 
Judgment of the Court below, and without introducing any 
new topics of aigmneut 

Prom this sentence the Eev, Mr. liddell, and Mr. Home, 
the Chnrchwardoi of St. Paul's, and Messrs. Parke and Evans, 
the Chapel-wardeus of St Samabas, severally appealed to 
Her Majesty in Cooncil, praying that such sentence of the 

• M Heniy YIII. cap, 19, sect. 7. 27 Hemy Till. eap. 15. 85 Henry 
VIII. cap. 16, sect. 2. 

■ Th« leanied Judge called attention to tlie gtatnts 1 Edward TI. cap. IS, 
■eet. G, which liad not been noticed in the argtunetita or by the Court bolow. 
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Arches Court, as well aa the former sentence of the Cooedstoiy 
Court, might be reveraed, and the Appellants dismiased from 
all further observance of justice in the suits, and that Qxe 
Sespondents might be respectively condemned with coats, fox 
the foltoiring reasons : — First, because the ornaments directod 
to be removed were not ahown to be contrary to any law, or 
inconsistent with any doctrine of the Church of England; 
Secondly, because many years ago they were dedicated to the 
use of the said churches by the moniEcent piety of attached 
members of the Church of England, and were sanctioned by 
tiie Ordinary at the time of the consecration of the eaid 
Churches ; and Thirdly, because their removal now, after tho 
lapse of many years, would inflict great pain upon the 
majority of the parishionera who frequented the said churchee, 
and would be inconsistent with the respect due to the reli- 
gious liberty of the subject. The Bespondenta, Messrs. Wester- 
ton and Beal, on the other hand, prayed that the decree 
appealed from might be affirmed with coats. 

The appeals were consolidated, and heard togetlier on the 
9th, 10th, nth, 12th, 13th, 14th, and 16th days of Febroaiy, 
1857, before the Judicial Committee of the Privy CounciL 

The counsel were Sir Fitzroy Kelly, Q.C., and Dr. Philli- 
more for the Appellants, and Dr. Bayford and Mt. Stephens 
for the Beapondeots. 

The Court took time for consideration, and on the 21st of 
March, 1857, Judgment in both appeals was delivered by 
Mr. Pemberton Leigh.' 

" These cases come before the Court by appeal from two 
orders in distinct suits, directing the removal of various 
articles of Church furniture ; in the one ease, from the District 
Church or Chapel of St. Paul's, Knightsbridge, and, in the 
other, from the Chapel of Ease of St. BarnabEis, Pimlico. 
Although there is some distinction between the circumstances 
of the two cases, they involve the same principles ; they were 
included in one aigument at this Bar, and will be con* 
veniently disposed of in one judgment. 

" It appears that the District Churcli of St. Paul's was 

elected by private subscription ; that the income by which it 

> Now Lord KingidowB. 
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10 sapported ib derived from the lent of pews; that Mr. 
liddell is the iucninbeiit, and Mr. Home and Mr. Westerton 
the two Churchwardens. The two Churchwardens differed aa 
to the propriety of certain ornaments o£ the Church, and in 
Hilary Term, 1855, the suit out of which the present appeal 
ariaea was institnted in the Consistory Court of London, by 
Mr. Westerton, against Mr. Home fuid Mr. Liddell, who are 
DOW the AppeUants. 

"The citation called upon the Appellants to show cause 
why a faculty should not be granted for removing the Altar, 
or high altar, and the cloths used for covering the same, 
together with the wooden cross elevated thereon and affixed 
thereto, as well as the candlesticks thrattooi, tt^ethei with the 
credeotia, preparatory altar, or credence-table, used in the 
said Church or Chapel, and for substituting in lieu and stead 
thereof, a decent and proper TaUe for the administration of 
the Lord's Supper and Holy Communion, and a decent cloth 
for the covering thereof 

" The answer of the Defendants alleges, that the article of 
Church fomitnre^ called in the citation, an ' Altar, or high 
altar,' is in fact^ and according to the true and legal interpre- 
tation of the 82d of the Couatitutioiis and Canons of England 
and Ireland,' as by law established, ' meusa congrua et decena,' 
or a convenient and decent Table, such as is required by law 

' The words of tlie 82d Canon ue u follomi ' — 

" Wliereas ws hare no danbt, but that in all clinrehea within &e realm of 
England, convenient and decent Tables are provided and placed for tlie cele- 
bration of the Uolj Communion, wa appoint that the same tables aball from 
time to tune be iept and repaired in sueScient and aeemly manner, and 
coTered, in time of Divine Service, with a carpet of lilk or other decent staff 
thoDj^t meet by the Ordinary of the plnce, if any qaeation be made of it, and 
with a fair linen cloth at the time of the administration, an becometh that 
Table, and so stood, saving when the said Uol; Commanion is to be 
•dminjaterad : at which time the same shall be placed in Rome good aort 
within the Church or Chancel, aa thereby the miniater may be more COD- 
veniently heard of the comronnicants in his prajer and ministration, and the 
CammuDtcants also more conveniently, and in more number, may commoni- 
cate with the said Uiniiter ; and that the Ten Commandments be set np on 
the £«st end of every Church and Chapel, where the people may best sea aod 
read the aame, and other chosen teoteaces written upon the walls of the said 
Churches and Chapels, in places convenient : and likewise that a convenient 
nat be made for the Uiuster to read service in. All these to be dons at the 
ehargs of the parish. 
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for tbe celebr&tioii of tlie H0I7 Conmmmon, And daiies tiiat 
the Tooden cross is iDCOiisistent with the Lavs, Canona, 
Cnstoms/ asd Couatitutions of the said Chtiich. In anb- 
sequent passages of the answer this Table is always spoken 
of as the Altar, or Communion Table, and, it is alleged that 
the said Altar or Communion Table, futd the platform on 
which Uie same is raised, the wooden cross attached thereto, 
the gilded candlesticks, and the said side-table, or credence- 
table, were placed in the same Church as the same now exist, 
and fonned part of the furniture thereof at the time of the 
consecration of the said Church and of the furniture thereof 
by the Lord Bishop of London, on the 30th of May, 1843.* 

" Their Lordships understand that this Table, described as 
an Altar, or Communion-Table, is made of wood, and is not 
attached to the platform, but merely stands upon it ; that it 
is placed at the east end of the Church, or the Chancel, 
according to the ordinaiy usage as to Communion Tables ; 
that at the end nearest the wall there is a narrow ledge 
raised above the rest of the Table ; that upon this ledge, 
■which ifl termed 'the super-altare," stand the two gilded 
candlesticks, which are moveable, and between them the 
wooded cross, which is let into and fixed in the super-altare, 
so as to form part of what is thus described as the Altar, or 
Communion Table. 

" The Judgment complained of has not ordered the removal 
of the Table* or of the candlesticks,* but only of the cross, 
the credence-table, and the cloths. 

I This tana appears to include the " Ecclesiastical Commoii Law," which. 
Sir J, Dcxleou, te well oa l>r. LnehingUiti, carerully dintingQishes front'" Canons, 
ConBtitations, and Ordinaaceg Synodal or PiOTincial." Compare also 2S 
Henry Till, c 19. s. 7, with 3G Henry Till, c. IS. a. S. The latter statute 
is not printad in oidinary editions, but was quoted by Sir J. Dodson, and 
gives a qoalified Bauctioa to "sach other ecclesiastical Laws or Jorisdiction 
spiritual as be yet accnstomed. and used hero in the Church of England." 

■ With respect to this point, the Bishop expressly states in his letter to 
Hr. Westerton that the height of the Commimion Table did not attract hia 
attention, and that the ctobb thereon was concesled from his view by a laigs 
offertory diah. Sir J. Dodson declares that the Bishop'a assent, even if it had 
been given, would not have been material " If it was contrary to law, no 
consent at the Diocesan catdd make it legal." 

' The Table was not condemned, inasmuch as it was of wood, and c^pablo 
of being moved, thou^ not with facility. 

* The candlesticks were not condemned, inasmuch as, although apparently 
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" Tbeie is no appeal against this order so far as it permits 
Uie Table and candlesticks to remain, and it is, therefore, not 
open to their Lordships to consider the Judgment with refer- 
ence to the articles not ordered to be removed. 

" The evidence as to the wishes of the paiifiMoners upon 
this subject* appears to their Lordships to show (what, in 
such a case, might perhaps be expected) that with respect to 
tliese ornaments there are many persons of great req)ecta- 
bility, who, from conscientious motives, are strongly attached 
to them ; many of equal respectability, who, from motives 
equally conscientious, feel an iuvincible I'epugnance to them ; 
and some, it may be hoped not a few, who, whatever opinion 
tbey may form of their intrinsic value, consider them as of no 
importance whatever in comparison with Christian charity 
and concord, and who, whether they approve, or whether they 
disapprove, of them, would infinitely rather sacrifice their in- 
dividual feelings and opinions than secure their triumph at 
the expense of distorbing and distracting the Church of which 
they are members.* 

" "With respect to the appeal of ' lAdddl and others v. 
BeaL' St- Barnabas is a Chapel of Ease within the District 
Chapelry of St, Fanl, of which the curates are appointed by 
Mr. LiddelL In this case both the Chapel-wuxlens agree 
with Mr. Liddell as to the ornaments in question. On the 
17th January, 1855, a Monition was issued against them, at 
the instance of Mr. Beal, an inhabitant of the District Chapelry 
of St Barnabas, by which they were moniahed to remove 
&om the said Chapel the rood-screen and brazen gates, 
together with the cross elevated and fixed on the said screen, 
and also the stone altar and cloths now used for coverii^ the 
same, and the cross ornamented with jewels elevated thereon 
and fixed thereto, with the candlesticks and candles placed 
thereon, and also the marble credeutia, preparatory altar or 
credence-table, and to substitute in lieu and stead thereof a 
decent Table for the administration of the Lord's Supper and 

inteDded for ornament rather than for um, fbuj might postdhl]' be employed 
for tha poipoBe of giving necessary light. 

> There had been affidavits respectiog it on both udes. 

' The tame wntunent bad been emphatically eipieeoed by Dr. Loshingtoii. 
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Holy Commtmion, and a decent covering thereto, and to set 
up on the east end of the chancel of the said Chapel, the Ten 
Commandments, as by the Laws, Canons, Institutions, and 
Customs of the United Church of England and Ireland is pre- 
scribed. 

" The answer admits tiiat between the chancel and the nave 
of the churdi thwe ia a screen of carved wood, on the summit 
whereof a wooden cross ia affixed. It admits, in substance, 
the existence of the stone table, or Altar, with the metal cross 
attached thereto, and it insists that the article of furniture so 
described, is * mensa congrua et decens ' within the meaning 
of the Canons, and is such a Communion Table as is required 
by law for the celebration of the Holy Commonion. It admits 
the use of various cloths differing in colour firom each other, 
as coverings of the Communion Table at different seasons, and 
that the covering used on the said Altar or Communion Table 
at the time of the administration of the Holy Communion, is 
of worked and embroidered white hnen, ornamented and en- 
riched and bordered at the ends with elaborately worked lac^ 
and that the other articles of linen used in the said office are 
also decorated and enriched with white lace. It denies that 
the credence-table is attached to the chancel, and allies that 
the same is a moveable table, necessary and convenient for 
the decent celebration of the Holy Communion, according to 
the Rubrics of the Book of Common Prayer. The answer 
then alleges that Uiese ornaments existed in the church when 
it was consecrated in 1850, and that the services are attended 
by large and devout congregations, whose religious feelings 
would be violated by their removal. 

" The Judgment complained of has ordered the Church or 
Ghapel-wardens of St Samabas, to remove the present struc- 
ture of stone used as a Communion Table in the said church, 
and to provide instead thereto, a moveable table of wood ; to 
remove the credence-taUe ; to remove the cross on the screen, 
as also the cross on or near the present structure used as a 
Commtmion Table; to take away all the cloths at present 
used in the said church, or chapel, for covering the structure 
now used as a Communion Table during the time of Divine 
service, and to provide and substitute in place of the said 
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cloths ooe coTeriog only for the Communion Table of silk or 
other decent staff ; and farther to remove any cover used at 
the time of the ministration of the Sacrament, worked or 
embroidered with lace or otherwise ornamented, and to sub- 
stitnte a fair white linen cloth, withont lace or embroidery, 
or other ornament, to cover the Communion Table at the time 
of the ministration of the Sacntmeot, and to cause the Ten 
Gommandmenta to be set np on the east end of the chnrch in 
compliance with the terms of the Canon. Aa to the order 
directing the Ten Commandments to be set np there is no 
appeal 

" "When this case came by appeal before the Dean of the 
Arches, some additional evidence was given with respect to 
tiie assent of the Bishop of London to the use of these orna- 
ments before the chapel was consecrated.* But it does not 
appear to their LordshipB to be necessary to go into this part 
of the case. 

" Their Lordships will deal with each of the articles which 
are the subject of appeal, separately ; and, 

" First "With respect to the crosses, the point to which 
by far the greater part of the argument at this bar was 
addressed. 

" No distinction was taken by the Courts below between 
the different crosses which are the subject of appeal ; between 
the crosses on what are termed the Altars or Communion 
Tables, both at St Paul's and St. Barnabas', and the cross on 
Qie chancel screen in St. Barnabas'. The learned Judges have 
treated them as being all subject to the same considerations, 
and have ordered them all to be removed, as illegal ornaments. 
But though both Judges arrived at the same conclusion, there 
is some difference between the reasons assigned for tbeir 
decisions. 

" Dr. Lnshington seems to have held that the question was, 
according to the Rubric of the present Prayer Book, what 
ornaments could be shown to have been in chnrches in the 

1 Beference ii hen made to an affidavit put in hj Hr. Liddell previous to 
tlu arignnient in the Arches Conrt. This affidavit embodied a gtatemaiit of the 
ReT. llr. Btnnett, the former incumbent of St. Barnabas, to tbe effect that 
the Bishop of London had been apprised of the proposed erection of the two 
crosaes, and had given his assent to it 
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second year of the reign of Edward the Sixth, by authority of 
Parliament, according to the Bubric of the present Prayer 
Book, whatever those words, according to tiieir true construc- 
tion, might import t ' 

" Sir John Dodsou, on the other hand, considered the ques- 
tion to depend on the effect of certain Royal Iiyunctions, and 
an Act of Parliament, against the use of images, amongst 
which he considered crosses to be included* 

"It will be necessary to examine both these grounds of 
decision with the attention and respect which are due to the 
eminent persons who have adopted them ; and first, as to the 
effect of the Rubric. 

" In dealing with this question it is necessary to remember 
that there were many crosses, some with, some without, the 
image of the Saviour, which were in use in the Roman Catholic 
ritnal ; altar croases, processional crosses, funeral crosses, and 
others, as well as painted or carved representations of the 
cross not \ised in the services, but set up as architectural 
decorations of churches; and the question is, whether the 
Rubric applies to the latter daes. 

" The Rubric is in these words : ' And here it is to be noted 
that such ornaments of the Church and of the Ministers 
thereof at all times of their Ministration, shall be retained, 
and be in use, as were in this Church of England, by authority 
of Parliament in the second year of the reign of King Edward 
the Sixth.'* 

" Dr. Loshington was of opinion, that by the true construc- 
tion of these words, reference must be had to the Act of the 
second and third, Edward the Sixth,* and the Prayer Book 

1 The rabBtance of Dr. Lushington's argumeiit is embodied in tho ^oasagB 
quoted, pp. 119, 120. 

' The "Injunctions" in qaeatiou ore thoee iaaned b; Edward Yl., with, tlie 
advice of hia Council, in 1G47, and their general object was to aboliah imHges 
and other omiunests not esueutial to Divine worship, which had been abused. 
"The Act of Parliament "ia the Bdand 4th Edward VI. cap. 10, aboliahing all 
books and images tending to the mwnteniiDceof snperttitioa. Dr. Lnahington 
bad guarded himself i^ainst being supposed to found his decision on this Act. 

' This Bnbric, like othera, owes its antboritj to the Act of Uniformil;, 
13 and 14 Charles II. c. 4, Tirtnallf incoTponitiiig the Book of Common 
Prayur. 

< 2 and 3 Edward VI. c. 1. 
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vhich it established,! for tjjg purpose of determining what 
ornaments vere thereby sanctioned, but he was perplexed by 
the difficulty that although there were words in that Prayer 
Book describing the ornaments of the Ministers, there were 
none which applied to ornaments of the Church, in his under- 
standing of this ezpreseion. 

"Their Lordahips, after much consideration, are satisfied 
that the construction of this Sabric which they suggested at 
ibe hearing of the case is its true meaning, and that the word 
' ornaments ' applies, and in this Eubric is confined to those 
articles the ose of which in the Services and Ministrations of 
the Church is preacribed by the Prayer Book of Edward the 
Sixth.' 

" The term ' ornaments ' in Ecclesiastical law is not confined, 
as by modem usage, to articles of decoration or embellishment, 
hut it is used in the larger sense of the word ' omamentum,' 
which, according to the interpretation of Forcellini's Dic- 
tionary, is used ' pro quocomque apparatu, seu instrumento.' 
AJl the several articles used in the performance of the services 
and rites of the Church are ' Ornaments,' Vestments, Books, 
Cloths, Chalices, and Patens, are amongst church ornaments ; 
a long list of them wLU he found extracted from Lyndwood, 
in Dr. Fhillimore's edition of 'Bum's Ecclesiastical Law.' 
(Vol I. p. 375-6-7.) In modem times organs and bells are 
held to fall under this denomination. 

" When reference is bad tb the First Prayer Book of Edward 
the Sixth, with this explanation of the t«rm ' ornaments,' no 
difficulty will be found in discovering, amongst the articles of 
which the use is there enjoined, ornaments of the Church as 
well as ornaments of the Ministers. Besides the vestments 
differing in the different services, the Rubric provides for the 
use of an English Bible, Uie New Prayer Book, a Poor Man's 

I That IB. the first Prayer-book. 

* Dr. LoshiDgtoQ and Sir J, Dodaon had taken it as admitted that crosMS 
wen "omamenta." In the foUinring paragraphs their lordHhipa give their 
reasons for holding the contrary proposition. They here limit " oroameDta in 
OK by authority of Parliament, in the second year of the reign of King Edward 
the Sixth," to ornament* prttenbed by 2 and 8 Edward VI. c. 1, thereby 
excluding any Out may hare been legally in use before, and were not prohiUltd 
by that statute. 
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Box, a Chalice, a Corporas, a Paten, a Bell, and aome other 
things. 

" That these articles were included in the term ' Ornaments 
of the Church ' at the period in question is clear, from two 
documents nearly contemporaneous, one before and the other 
after the establishment of the First Prayer Book. 

"Id a letter of the CouncQ to Cranmer, dated the 30th 
April, 1584, to be found in Strype's ' Memorials of Cranmer,' 
voL ii. p. 90, they complain of the conduct of certain Church- 
wardens, who sent away their chalices, crosses of silver, bells, 
and other ornaments of the Church ; and in a Commission in 
1552, 1 Cai-d. Doc Ann. p. 112, No. xxvii. (Ed. 1844), tiie 
Commissioners are enjoined to leave ' in every church or chapel 
of common resort, one, two, or inore chalices or cups, accord- 
ing to the multitude of people in every such church or chapel, 
and also such other ornaments as by their discretion shall 
seem requisite for the Divine service in every such .place for 
tlie time.' 

" If reference be now made to the alterations in these 
matters introduced by the Second Prayer Book of Edward the 
Sixth, and the subsequent Rubric to the Prayer Book of 
Elizabeth, the meaning will be sufficiently clear. 

"The Second Prayer Book forbids the use of different vest- 
ments by the Priest in the performance of the different services, 
and enjoins the use of a Surplice only; and does not expressly 
mention the Paten, Ch^ce, and Corporas. 

" After the overthrow of Protestantism by Queen Maiy, and 
its restoration on the accession of Queen Elizabeth, a great 
controversy arose between the more violent and the more 
moderate Reformers as to the Church service which should 
be re-established, whether it should he according to the Pirst, 
or accordii^ to the Second Prayer Book of Edward the Sistk 
The Queen was in favour of the First, but she was obliged to 
give way, and a compromise was made, by which the services 
were to be in conformity with the Second Prayer Book, with 
certain alterations ; but the ornaments of the Church, whether 
those worn or those otherwise used by the Minister, were to 
be according to the First Prayer Book. 

" In conformity -with this arrangement, the Act, 1 EUz. c. 2, 



.V Google 



PKATZK BOOKS OF EDWABD VI. 131 

was passed, by which the use of the Second Prayer Book was 
established; but it was provided by section 25, 'That such 
ornaments of the Church and of the Ministers thereof, shall 
be retained and be in use, as was in this Church of England 
by aathoiity of Parliament in the second year of the reign of 
King Edward the Sixth, until other order taken therein by 
the authority of the Queen's M^esty;' with such advice as 
therein mentioned. 

" The Rubric to the new Prayer Book, framed to express 
the meaning of this proviso, is in these words : ' And here is 
to be noted that the Minister, at the time of the Communion, 
and at all otiier times of his Ministration, shall use such 
ornaments in the Church aa were in use by authority of 
Parliament, in the second year of the re^ of King Edward 
the Sixth, according to the Act of Parliament set in the be- 
ginning of this book.' 

" Here the term ' ornaments ' is used as covering both the 
Yeetments of the Minister and the several articles used in the 
services ; it is confined to such things as, in the performance 
of the services, the Minister was to use. 

"It will be observed that this Bubric does not adopt pre- 
cisely the language of the Statute, but expresses the same 
ding in other words. The Statute says, 'such ornaments of 
tiie Church and of the Ministers thereof shall be retained and 
be in use ; ' the Eubric, ' that the Minister shall use such 
ornaments in the Church.' 

"The Eubric to the Prayer Book of January Ist, 1604, 
adopts the language of the Bubric of Elizabeth. The Eubric 
to the present Prayer Book adopts the lajiguage of the 
Statute of lEHzabeth ; but they all obviously mean the same 
thing, that the same dresses and the same utensils, or articles, 
which were used under the Firat Prayer Book of Edward the 
Sixth may still be used. None of them, therefore, can have 
any reference to articles not used in the services, but set up 
in Churohes as ornaments, in the sense of decorations.^ 

" It was urged at the Bar that the present Bubric, which 
refers to the second year of Edward the Sixth, cannot mean 
ornaments mentioned in the First Prayer Book, because, as it 



1 Thia b tlie oiact revBTse of the ™w adopted bj the Courts bdov. 
k2 
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is said, that Act was probably not passed, and the Prayer 
Book was certainly not in use, till after the expiration of the 
second year of Edward the Sixth, and that, theiefoie, the words 
' by authority of Failiament ' must mean by virtue of Canons 
or Koyal Injunctiona having the authority of Parliament 
made at an earlier period 

" There seems no reason to doubt that the Act in question 
received the Boyal assent in the second year of Edward th& 
Sixth. It concerned a matter of great urgency which bad 
been long under consideration, and was the first Act of the 
session ; it passed through one House of Parliament on 
January the 15th, 1549, N.S. and the other on the 2l8t of 
the same month ; and the second year of the leign of Edwaid 
the Sixth did not expire till Januaiy the 28th. In the Act 
of the 5th & 6th Edward the Sixth, cap. 1, sec 6, it is expressly 
referred to as the Act ' made in the second year of the King's 
Majesty's reign.'' 

" Upon this point, therefore, no difficulty can arisa It is 
very true that the New Prayer Book conid not come into use 
uutQ after the expiration of that year, because time must be 
allowed for printing and distributing the Books ; but \\& use, 
and the Injunctions contained in it, were estabUsbed by 
authority of Parliament in the second year of Edward the 
Sixth, and this is the plain meaning of the Subric 

" It was contended by Mr. Stephens, in a very able argu- 
ment,' that the Canons passed in the reign of Henry the 
Eighth had no Parliamentary authority in the reign of Edwaid 
the Sixth, for that the true meaning of the Statutes relating 
to that subject passed in the reign of Henry the Eighth is 
that they provide for the review of the existing Canons by 
Commissioners appointed by the King, and give authority to 
those Canons only in the meantime, t.e. during the continu- 
ance of the Commission ; that the Commissioners never made 

> This resnlt b the same as iJiat stated b; Sir J. Dodson alter an eUborate 
discoEsian of the point. 

* The object of this ugoment was to dispose of the allegation that certain 
ornaments, aad. crosses among the rest, were in use ^^ autliaritj of FarliameDt 
— that is, by rirtue of Canons sanctioned by Farliamentaty aathoritj, — in tbe 
Mcond year of Edward VI., although not recognised by the slatate of that year, 
or by the First Prayer-book. 
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any report ; that the Commissiona determined by the death 
of King Henry the Eighth ; and that the Pailianientary sanc- 
tion given to the CanonB ended at the same time. 

" If it were necessaiy to determine this point, their Lord- 
ships think this aignment might deserve serious considem- 
tioD, althoagh it is contrary to the general impression which 
has prevaOed upon the subject. As, however, their Lordships 
entertain no doubt whatever as to the meaning of the words 
' anthority of Parliament ' used in the Eubric, it is useless to 
enter farther into the question, 

" Their Lordships, therefore, are of opinion that, although 
the Itubric excluded all use of crosses in the services, the 
general question of crosses not used in the services, but em- 
ployed only as decorations of Churches, is entirely unaffected 
by the Eubric. If crosses of the latter description were in 
use in the second year of Edward the Sixth, they derive no 
protection &om the Bubric ; if they were lawfully in use they 
are not excluded by the Bubric, though they might not have 
the sanction of the authority of Parliament. 

" The next question is, are crosses forbidden under the term 
' images ' in the Injunctions and Act of Parliament relied on 
by Sir John Codson?^ It is laid down in the Judgment^ and 
was strongly pressed at the Bar, that the term ' images ' may 
apply to crosses ; that ' imagines crucis,' are often mentioned, 
as well as im^iues cmcifixi, et sanctorum ;' that the cross, at 
the accession of Henry the Eighth, was itself an object of 
snperstitious worship in the Bom&n Catholic Church ; that 
two services in its honour are found in the Boman Catholic 
Missal ; that it was abused like other images, and was abolished 
like other images. It is impossible to deny that crosses are 
frequently spoken of amongst images. 

" The Articles concerning laudable ceremonies, published 
by Henry the Eighth in 1536, under the head, ' And first of 
Images,' declare that the worship ' is only to be done ' to God, 
and in his honour, although it be done before the images, 
whether it be of Christ, of the cross, of our Lady, or of any 
other saint beside." — Lloyd's Formularies of Faith, p. xxviii. 
And passages to the same effect are to be found in other con- 

■ Hut ii, the lnjouctioaB of ISiJ, ukd tlie Act of 3 and t Edw. TI. cap. 10. 
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tempoiary docameiits. But the result of the beat examination 
wliich their Lordships have been able to make is, that the 
t«na ' Image,' though it may be extended by the context, is 
generally to be understood in a more limited sense.^ 

" Although it is true that crosses had been abused as veil 
as crucifixes and images of saiate, it must be remembered that 
there is a wide diSeience between the cross and the images of 
saints, and even, though in a less degree, between a cross and 
a crucifix, A cross was used as a symbol of Christianity for 
two or three centuries before either crucifixes or images were 
introduced ; it was used for ages before the Reformation, and 
has continued ever since to be used as an ensign of honour, 
as an ornament bodi of buildings and persons, ecclesiastical 
and civil, public and private, without any relation to supersti- 
tious or even to religious usages. That this was the view 
taken by some of the early reformers will sufficiently appear 
by a letter of Gassander, to be presently mentioned. The dis- 
tinction between the cross and images is still more marked. 
Though in process of time the cross was transformed into Uie 
crucifix, or itself became the object of adoration, it was the 
memorial of a real event, the most momentous that ever 
happened in the history of the world, and was worshipped, 
however erroneously, only in connexion with that Being to 
whom all worship is due. The images of the saints, on the 
other hand, were often connected (to use the language of 
some of 'the writers to which we must refer) ' with lying 
l^ends and feigned miracles ;' and it might well be that the 
worship and invocation of saints should be abolished, and the 
images connected with that practice be swept away, wUle the 
cross was retained with the faith of which it was an emblem. 
The important question, however, is not what it was reason- 
able to do, but what in fact was done, by the t^ulations for 
the removal of images. 

"The first set of Injunctions of Edward the Sixth were 
issued in the first year of his reign, some time, as it was said, 

t This coDcliuian is supported b^ the geoenl tenoni of the HomOf igtiiut 
Peril of Idolntiy, in which, honerer, ve find the follonring eipresaiou : — 
" Although iu common speech we lue to call Oie likmttt or nmiltfw^M of men 
fr otKtr things, images, aod not idala," ko. 
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"between the months of May and August, 1547. — 1 Card. Doc. 
Ann. No. II. p. 4. (Edit. 1844.) By these Injimctions the 
clergy are reqnired to teach the people that all the usurped 
anthority of the Bishop of Rome has been jiiatly abolished. 
They are not to ' extol any images, lelica, or miraclee, for any 
sapeistition or lucre, nor allure the people by any entdcementa 
to the pilgrimage of any saint or image ; ' they are to teach 
' that works devised by men's &ntasies, besides Scripture, as 
wandering to pilgrimages, ofTering of money, candles or tapers, 
01 relics or images, or kissing and licking of the same, praying 
upon beads or such like superstition, have not only no promise 
of reward in Scripture for doing of them, but contrariwise, 
great threats, and maledictions of God, for that they be things 
tending to idolatry and superstition.' The third item of these 
Injunctions is in these words : — ' That such images as they 
know in any of their cures to be or have been so abused with 
pilgrimage or offerii^ of anything made thereunto, or shall 
be hereafter censed tmto, they (and none other private persons) 
shall for the avoiding of that most detestable offence of 
idolatry, forthwith take down, or cause to be taken down, and 
destroy the same ; and shall suffer from henceforth no torches 
nor candles, tapers, or images of wax to be set afore any image 
or picture, but only two lights upon the high altar, before the 
sacrament, which for the signification that Christ is the very 
true light of the world, they shall suffer to remain still : 
admonishing their parishioners, that images serve for no other 
purpose but to be a remembrance, whereby men may be 
admonished of the holy lives and conversation of them that 
the said images do represent : which images if they do abuse 
for any other intent^ they commit idolatry in the same, to the 
great danger of their souls.' 

" It is clear that in this passage, images are spoken of, as 
images of persons, and that only such images of any kind as 
had been or should be the object of superstitious worship,- 
were to be removed ; and it shows that the high Altar was to 
remain as it had been before, with lights upon it, before the 
sacrament. The nineteenth item provides ' that no person 
shall from thenceforth alter or change the order and manner 
of any fasting day that is commanded, nor of common prayer. 
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or divine service, otherwise than is epedfied in these Injunc- 
tions, nntil such time as the same shall be otherwise ordered 
and transposed b; the Kill's anthority.' The twenty-first 
provides for reading certain portions of Scripture in English 
in the time of Higlk Mass. The twenty-eighth is in these 
terms: — 'Also, That they shall take away, utterly extinct^ 
and destroy all shrines, covering of shrines, all tables, candle- 
sticks, triadlea or roUs of vaz, pictures, paintings, and all 
other monuments of feigned miracles, pilgrimages, idolatry and 
supa«tition : so that there remain no memory of the same 
in walls, glass windows, or elsewhere witbin their churches 
or houses. And they shall exhort all their parisliioneiB 
to do the like, within their several houses. And that the 
churchwardens, at the common charge of the parishioners 
in every Church, shall provide a comely and honest pulpit, to 
be set in a convenient place within the same, for the preach- 
ing of God's word.' If this section be read in connexion 
with those which precede it, it is obvious that it applies only 
to articles which had been the object of feigned miracles, pil- 
grimages, idolatiy, and superstition, and at all events, oouM 
not include either crosses or images which had not been so 
abused, and which, by the previous lojunctions, were to be 
retained ; and, as r^ards the cross itself, its use was not only 
permitted, but ei^oined, as the old services which I'equired it 
were retained. The section could not mean that aU candle- 
Bticks should be removed &om Churches, for two were to be 
retained on the High Altar. Still less coidd it mean that all 
Tables, candlesticks, and pictures should be removed &om 
private houses. 

" That this is the true meaning of the Iigunctions is further 
shown by the Articles of Visitation, in which iuq^uiry was to 
be made, whether they had been obeyed. 

" The Article applicable to this subject is as follows : — 
' YHiether there do remain not taken down in your churches, 
chapels or elsewhere, any misused images, with pilgrimages, 
cloths, stones, shoes, offerings, Idssings, candlesticks, trindles 
of wax, and such other like ; and whether there do remain 
not delaied and destroyed any shrines, covering of shrines, or 
any other monument of idolatry, superstition and hypomsy.' 
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— 1 Card Doc. Ann. p. 25. (Edit 1844) AnoUier inqiiiiy 
is — ' Whether they which have spoken and declared anything 
for the setting forth of pilgrimages, feigned relics, images, or 
tmy soch superstition, have not openly recanted the same.' — 
lb. p. 27. 

" The object of these Ii^unctions appears to have been to 
abolish the woiship or supeistitious veneration of im^es and 
tetics, bat they left entirely ontoached the service of High 
Mass, and made no declaration as to the nature of the Sacia- 
inent then administered. Indeed a aubneqnent Froclamation 
of the King, dated 27th December, 154<7, forbids any discus- 
son of the doctrine of the real presence until the King should 
define the doctrine. 

" On the 6th Febmary, 1547, N.S. the King issued a Pro- 
clamation l^ which punishment was denounced gainst such 
persons as should of their private mind 'omit^ leave done, 
change, alter or innovate any order, rite, or ceremony com- 
monly used and &equent«d in the Church of England, and 
not commanded to he left done ' in the reign of the late King, 
other than such as His Highness, Elii^ Edward the Sixth, in 
manner therein mentioned, had ordered or should order to be 
altered ; provided always that no man should be punished for 
omitting certain particular observances therein mentioned, 
and, amongst others, for ' not creeping to the cross.' 
, " The ceremony of creeping to the cross seems to be ex- 
plained by a Constitution of Giles de Bridport, Bishop of 
Sarum, A.D. 1256 (Wilkins' 'Concilia,' voL i p. 713,) which 
provides that on the day of our Savioiir's passion all the 
pariahioners 'shall come to woisbip the Cross and to offer 
accordii^ to their inclination.' In Strype's ' Memorials of 
Oranmer,' the practice is alluded to in these terms : — ' And be- 
cause creeping to the cross was a greater abuse than any of 
the other, (for there the people said, ' Crucem tuam adoramus, 
Domine :' and the ordinal saith, ' Frocedant clerici ad crucem 
adorandam nudis pedibus,' and it followeth in the said ordinal, 
' Ponator crux ante aliquod altare, ubi a populo adoretur,' 
which by the Bishop's Book, entituled ' A Kecessary Instruc- 
tion,' is against the second commandment], therefore he, (the 
Archbishop,) desired of the King that the creeping to the 
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01088 might also cease hereafter.' — (Strype'a Mem. vol i. 
p. 299.) 

" It is plain, therefore, that ap to this time the use of the 
CT08S was penoitted, though misused images were in the 
strongest and most genei-al terms forbidden. 

"On the 21st of February, 1548, N.S., however, another 
FrocIamatioD was issued, upon the authority of which it is 
contended that all images, including crosses, were to be taken 
down.^ It is in these terms : — ' After our right hartye recom- 
mendations to your good lordship ; where now of late in the 
king's majestie's visitation, amonge other godlye injunctions 
commaunded to be generally observed throughe all partes of 
this his bighnes realme, one was set forthe, for the taking 
downe of all suche images, as had at any tyme ben abused 
with pilgrimages, offeringes or censinges ; albeit that this said 
injunction hathe in many partes of the realme ben wel and 
quyetlye obeyed and executed, yet in many other places 
Diuche stryfe and contention hath rysen and dayly ryseth, 
and more and more eucreaseth, about the execution of the 
same, some men beyng so superatjtyouB or rather wylfuU, as 
they wold by theyr good wyllea retayne all suche images atyll, 
although they have been mooste manyfestly abused, and in 
some places also the images whiche by the saide injunctions 
were taken downe, be now restored and set up again, and 
almoate in every place ys contentyon for inures, whether they 
have been abused or not ; and wMles these men go about on 
both sides contentyouslye to obtaine theyr mindes, contending 
whether this or that imaege hath been offered unto, kyssed, 
censed, or otherwyse abused, partyes have in some places ben 
taken in suche sorte, as further iuconvenyenee is very like to 
ensue, yf remedie be not provided in tyme,: considering there- 
fore that allmost in no places of this realme ys any Bure 
guyetness, but where all images to be hoolly taken awaye and 
pulled downe already, to the intent that all contentyon in 

' Sir J. Dodson had referred to this docntnent m "a letter bsaed bythe 
CoQCcil to Craotner." It must be distiiiguiBlied Iroin the "letter of tlie 
Council to Cramner, dated SOth April, 1649," qaoted above, to show that 
chalicea, ta. are "omaments," and again quoted below as "the ii^unctioa of 
the Council of the 30th April, 1648," to ahoTT that chalices and other Tftlnabla 
omaioente were HUtqect to Kpoliation. 
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everye parte of Urn realme for thia matter may be clerely 
taken away, and that the lyvely images of Cbriste ahulde not 
contende for the deade imt^eB, whiche be things not necessary, 
and withoat whiche the churchea of Christ contynued most 
godlye many yeres. We have thought good to signiiy unto 
you, that bis highuea pleasure with th' advyse and consent of 
US the lord protectour and the reste of the counsell ys, that 
immediately upon the sight herof, with as couvenyent diUi- 
gence as you maye, yon shdl not ouely gyre ordre, that all 
tiie images nmayninge in any churche or chappell within 
your diocese be removed and taken away, but also by your 
letters signifye unto the reste of the busshopes within-your 
provynce his highnease pleasure for the lyke order to be gyven 
by them and every of them, within their several dioceses ; 
and in th' execution therof we requyre bothe you and the 
Teste of the bosshopes foresayd, to use suche foresight as the 
same may be quyetlye donne with as good satisfaction of the 
people as may be/ 

"It appears to their Lordships that this Proclamation 
applies only to such images as are tiie subject of the former 
Proclamation, and that the intention was not to introduce 
witltin the prohibition, articles of a description not before for- 
bidden, but to do away with the distinction between imt^es 
which had been, and inures which had not been, abused. 
This I^clamation, any more than the former, could not apply 
to crosses, for the old services were still in use. The Act 
establishing the new Book of Common Prayer did not pass 
until near a twelvemonth afterwards, and that Act itself pro* 
Tides that for a certain time after its date the old ceremonies 
abonld continue. 

" This is confirmed by the Letter of the Conncil sent to all 
those preachers which the King's Majesty had licensed to 
preach, issued on the 13th of May, 1548, by which cleigymen 
were enjoined to teach the people on the one hand ' to flee all 
old erroneous superstitions, as the confidence in pardons, pil- 
grimages, beads, religious images, and other such of the 
Bishop of Rome's traditions and superstitions, with his usurped 
power, the which things be here in this realm most justly 
abolished ;' and then, on the other hand, straitly to leboke 
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those who ' will take upon them to rtin before they be sent, 
to go before the rulers, to alter and change things in religioa 
without authority,' It is declared that it ' is not a private 
man's duty to alter ceremonies, to innovate orders in the 
Church, nor yet is it not a preacher's part to bring that into 
contempt and hatred which the Prince doth either allow or is 
content to suffer.*— 1 Card. Doc Ann. No. xi. pp. 63, 65, (Edit, 
1844.) 

"The next authorily relied on,^ is the 3rd & 4th Edward 
the Sixth, c. 10, intituled 'An Act for the abolishing and 
putting away divers Books and Image&' The object of this 
Act was to enforce the observance of the New Prayer Book, 
and of former Orders with respect to images. After enacting 
that all Antiphoners and other Books of the services of the 
Church, other than the authorized Prayer Book, shall be 
utterly abolished, it proceeds to enact, that if any person shall 
have auch books in his possession, or any images of ston^ 
timber, alabaster or earth, graven, carved or painted, which 
heretofore have been taken out of any Churoh or Chapel, or 
shall stand in any Church or Chapel, and do not before the 
last day of June then next ensuing, de&ce and destroy the 
images, and deliver up the books for the purpose of being de- 
stroyed, such persons failing to deliver up the books shall be 
subject to certain penalties, but it inflicts no penalty on 
persons failing to deface or destroy the images, nor does it in 
terms order their destruction or defacement No doubt, how- 
ever, it implies that to retain them is illegal, but it relates, in 
their Lordships' opinion, to the destruction of images already 
ordered to be removed, but which either had not been re- 
moved, or having been bo, were still retained for private 
veneration and worship ; and the images so described, for 
the reasons already assigned, cannot include crosses. Hie 
letter of King Edward the Sixth to Cranmer, directing him to 

1 That is, to ahow tlut crosses are " images." Speaking of this Act, Dr. 
Luahington had saJd : — " It may Iw well hers to obwrre tW this Statute w»a 
applicable to the First Book of Common Prayer ; that it contiiiDed in force 
only till IGSS, when it waa repealed by Maiy, session 2, cap. 2, and that it 
remained repealed from 1GG3 to ISOl, when it was revived by 2 James 1. cap. 
2S, Boc 48, and withont the least regard to the Book of Common Prayer 
having been twice sltersd in tlie interim." . 
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give effect to tbis Act, refers only to booka, eayiog notbiug as 
to images. 

" Thus matters remamed as r^arded the law upon the sub- 
ject now in question, until tbe end of tbe reign of Edward tbe 
Sixth ; for altboogb most important alterations were made in 
the order of Divine SerTice, by the 5th & 6tb Edward the 
Sixth, c. 1. and the New Prayer Book thereby introduced,^ 
th^ apply only, like the former Prayer Book, to that which 
was to be used in the services and rites of the Church. 

" But although their Lordships are of opinion that the law 
did not require the removal from Churches of crosses, merely 
as such, both Books of Common Prayer had excluded them 
from use in tbe services. They were no longer to be employed ; 
and notliing is more probable, therefore, than that if they 
could be turned to any profit, they would be made the subject 
either of sale or robbety, and that in the popular disturbances 
which accompanied the great change in the religion of the 
nation, and in many cases anticipated and outran the acts of 
the Govemment^ crosses would share the iate of im^es ; so 
that between the fanaticism of the populace, and the cupidity 
of the courtiers, the ornaments of the Churches, in every sense 
of that term, would be subject to spoliation and destruction. 
"We find, indeed, by the Injunction of the Council of the 30th 
April, 1548, already referred to,' that even at this early period 
such proceedings were goii^ on, for that Letter expressly 
forbids the sale or alienation of the chalices, silver crosses, 
bells, or other ornaments, which it declares were not given for 
that purpose to be alienated by parishes at their pleasure, but 
rather to be used to the intent they were first given, or to some 
other necessary and convenient service of the Church. 

" Under these circumstances, it cannot be matter of surprise 
if comparatively few crosses remained either standing in the 
Churches or preserved in the repositories of its ornaments. 

" On the accession of Queen Mary, all the old superstitions 
were restored and the Acts of Parliament to which we have 
referred were repealed The images which had not been taken 

1 The Second Frayer Book of Edviurd Tl. For a nmmiaTy of these [iltera- 
tiona MO DOte p. 117. 
■ See note 1 to p. I8S. 
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down remained, and many wLich had been taiken down were 
restored, 

"On the accession of Queen Elizabeth, in the year 1558, 
the Statates of Queen Maiy on these matters were repealed, 
the supremacy of the Crown was established by the Act 
1 Eliz. c. 1,^ and all such jurisdiction in spirituri matters 
as hitherto had been or lawfully might be exercised by any 
Spiritual or Ecclesiastical authority was annexed to the Crown 
of England, and power was given to the Queen and Her suc- 
cessors to appoint CommisBioners for the purpose of exercising 
Ecclesiastical jurisdiction. 

" By the 1st EUz. c. 2, the Second Prayer Book of Edward 
the Sixth, with certain alterations, was re-established. Injunc- 
tions were isBued, and Articles of Visitation framed, mnch 
to the same effect as those already promulgated in the reign 
of Edward the Sixth, but which do not appear to their Lord- 
ships to extend the prohibition with respect to images. 

" It is known, indeed, that at this time great differences of 
opinion prevailed amongst the early Eefonners with respect 
to the use of crosses and crucifixes, and that the Queen was 
favourable to the UBe of both ; that she retained them in her 
own Chapel, and although they were removed for a time, in 
consequence of the remonstrances made to her, they were 
afterwards restored.' — 1 Card. Doc. Ann. p. 268, No. xlvii. 
(Edii 1844.) But a greater distinction was made between 
the cross and the cruciiix, and the use of the former might 
well be permitted while the other was forbidden. 

" This is very manifest from the letter of Geoige Cassander 
to Bishop Cox, dated at Worms, 1560, printed in the second 
series of the Zurich Letters, pp. 42-3. He there expresses 
himself in these terms : — ' I undertand that you are not alto- 
gether agreed amongst yourselves with respect to the setting 
up the image of the cross or the crucifix in the Church ; but 
I do not sufficiently understand whether the question refers 

* With the diffenn.ce that the Qiioeit was to be stalled "the only Snpietne 
OoTemorof this Bealtn, andofotl other Her Hi^mesa' Dominioiu and Coun- 
tries, as welt in all spiritual or Ecclemaatic«l Things or Causes, as Tempoi&l," 
(sect. 18), instead of "supreme Head of the Church." 

' Great stress had been hdd upon this in the argnmctits of coohmQ. 
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to the mere figure of a cross, or also to the image of Chiist 
hanging upon it. I have seen here a certain print, which 
contained a cross only in the middle, with some texts of H0I7 
Sciiptare in the English language written on each side; 
whence I suspect that your question only refers to the figure 
of the cross.' •••••• 

'Your Excellence is awaK in what ^quent use and in what 
great esteem the figure of the cross was held among the early 
Christiana; insomuch that it was every where placed, and 
represented in their buUdings, sacred and profane, public and 
private ; and this, too, before the practice of setting up other 
images in the Churches, whether of Christ himself, or of the 
Saints, had come into ose ; that on the destruction of all 
monuments of idolatry, by which everything was defiled, the 
figure of the cross, which was, as it were, a sacred symbol of 
Christianity, succeeded under better auspices into their placa 
And like as the word cross, in the writings of the Evaogelists 
and Apostles, mystically signifies the passion, death, and 
triumph of Christ, and the auctions of the Saints ; so also 
by the figure of the cross, every where set up, and meeting 
the eye, they intended all these things to be set forth, as it 
were by a mystic symbol, and infixed in men's minds : where- 
fore they made a great distinction between the figure or repre- 
sentation of the cross, and all other images.' 

" Of the cross thus used, Cassander signifies his approval. 
" That many of the English Bishops objected both to 
crosses and crucifixes, and either ordered or sanctioned their 
removal from Churches within their Dioceses, and that in 
many others they were defaced or destroyed by the violence 
of the people, can admit of no donbt ; and that this violence 
extended also to monuments in Churches, appears by a Pro- 
clamation issued by Queen EUzabeth against defacers of 
moQumenta in the year 1560 ; for it speaks of these proceed- 
ings as ' to the slander of such as either gave or had charge in 
times past only to defiice monumento of idolatry and false 
feigned images in Churches and Abbeys ;' expressions which 
tend strongly to confirm the meaning their Lordships have 
already attributed to the Injunctions and Acts of Parliament 
of Edward the Sixth. 
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" Upon the whole, their Lordships, after the most aimoTis 
consideratioii, have come to the conclusioa that ctossea, as 
distinguished from crucifixes, have been in use, as omamenta 
of Churches, from the earliest periods of Christianity ; that 
when nsed as mere emblems of the Christian faith, and not as 
objects of superstitious reverence, they may still lawfully be 
erected as architectural decorations of Churches ; that the 
wooden cross erected on the Chancel screen of St Barnabas 
is to be considered as a mere architectural ornament; and 
that as to this article, they must advise Her Majesty to re- 
verse the judgment complained of. Their Lordships hope 
and believe that the laws in force respecting the consecration 
of any building for a Church, and which forbid any sub- 
sequQit alteration without a faculty from the Ordinary, will 
be sufBcient to prevent any abuse in this respect. 

"This decision, however, by no means disposes of the 
qaestion, as to crosses attached to Communion Tables, whidi 
it will be convenient to deal with in connexion with the 
Altar at St: Sarnabas', which is ordered to be removed. 

" This article of church furniture consists of a marble slab, 
with a super-altare on the side nearest to the wall of the 
chapeL It stands apart fix)m the wall supported upon stone 
carved arches, the arches resting upon a stone plinth, which 
is let into and embedded in the pavement on which it stands. 
The cross is attached to the super-altare, and stands between 
two lai^ candlesticks which are moveable. 

" The question is, whether this structure is a Commnmon 
Table within the meaning of the Law. 

" The Appellants in their pleadings, term these Tables, 
' Altars, or Communion Tables ; ' and in the argument they 
have referred to two recent Statutes, in which the word 
' Altar ' is used to signify the ' Communion Table.' When the 
same thing is siguiJied, it may not be of much importance by 
what name it is called ; but the distinction between an 'Altar' 
and a ' Communion Table ' is in itself essential and deeply 
founded in the most important difference in matters of faith 
between Protestants and Eomanists ; namely, in the dif- 
ferent notions of the nature of the Lord's Supper which pre- 
vailed in the Koman Catholic Church, at the time of the 
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Reformation, and those which were introduced by the Ee- 
formen. By the former it waa considered as a sacrifice of 
the body and blood of the Saviour. The Altar was the place 
on which the sacrifice was to be made ; the elements were to 
be consecrated, and, being so consecrated, were treated as the 
actual body and blood of the victiro. The lieformers, on the 
other hand, considered the Holy Communion not as a sacrifice 
but as a feast, to be celebrated at the Lord's Table ; though as 
to the consecration of the elements, and the efifect of this con- 
secration, and several other points, they differed greatly 



"This distinction is well pointed oat in Cudworth'a 'Dis- 
cooise conceming the True Notion of the Lord's Supper,' 
Ch. V. p. 27. 'We see then how that theological controversy 
which hath cost so many disputes, whether the Lord's Supper 
be a sacrifice, is already decided ; for it is not ' sacrificium,' 
but ' epulum ;' not a sacrifice, but a feast upon sacrifice ; or 
else, in other words, not ' oblatio sacrificii,' but, as Tertulliaa 
excellently speaks, ' participatio sacrificii ; ' not the offering of 
something np to God upon an altar, but the eating of some- 
thing which comes from God's altar, and is set upon our 
tables. Neither was it ever known amongst the Jews or 
Heathens that those tables upon which they did eat their 
sacrifices should be called by the name of altars,* * * • 
Therefore he (St Paul) must needs call the Communion 
Table by the name of the Lord's Table, i.e. the Table upon 
which God's meat is eaten, not his altar upon which it is 



" That the Soman Catholic Altars are constructed with a 
view to this doctrine of sacrifice, admits of no doubt Cardinal 
Bona speaks of them in these terms : ' De Altaribus Novi 
Testamenti agendum est in quibus Corporis et Sanguinis 
Cbristi sacriiicium incruentam immolatur.' Berum Lituigi- 
carum. Lib. i c, 20, § 1. With respect to the question what 
is required to constitute a Roman Catholic Altar, we have 
been furnished with valuable information by a treatise entitled 
' Inatitutiones LiturgicEe ad usum Seminarii Ronmni,' by 
Fomici ; the present text-hook of the Pope's Seminary. In 
the first part, 'De Sacrificio MissEe,' c. 3, p. 18, 'De Altari 
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ejuBqne omatu,' it is laid down, in the first place, ' Nunqnam 
extra sitare bostiam immolari.' It ia then stated that Altars 
originally were made indifferently of vood or stone, but that 
many ceatoriea ago the Church ordered that they should be 
only of stone. The term ' Altar ' is thus explained : ' Nomine 
autem altaris intelligitur superficies plana ad sacrificium misses 
immediBt^ deputata.' The Altar is to be in the Church ; it is 
to be fixed and immoveable, ' immobile eedificatum seu fixum 
super suis pedibus, sea base, quod habet totam integram plaui- 
tiem seu mensam superiorem,' and it is required to be ' lapi- 
deum, et ab Episcopo consecratnm.' The treatise then proceeds 
to state that by most ancient usage, as early as the Council of 
Tours, in the year 667, the standard of the Cross, ' Vexillum 
CTucis,' was to be placed in the middle of the Altar ; it states 
that by the term ' Cidsb ' is meant ' the crucifix ; ' and it refers 
to two comparatiTely modem declarationa on the subject by 
the Holy See, one in 1746, and another in 1822, by which 
orders are given with respect to the size and position of the 
crucifix on the Altar. It then refers to the lights upon the 
Altar ; ' Ad utrumque cracis ktas ceremu in missie saciificio 
accendi jubet ecclesia,' p. 21 ; and it refers to the Bubric, by 
which it ia ordered : ' Collocetur crux et candelabra saltern 
duo.' p. 23. 

"Such, then, as regards its form, is the Soman Catholic 
Altar. A stone structure fixed in the Church, and immove- 
able, with a plane surface, or mensa, on which the unbloody 
sacrifice (' sacrificium incruentum ') m«.y be offered ; on which 
the Host and the Cup — ('Hostia et Calix*) — ^may be placed 
with a crucifix, and two candlesticks, as essential adjuncts 
to it 

"At the date of the First Prayer Book of Edward the 
Sixth the doctrine of the English Church as to the real pre- 
sence and the nature of the Holy Communion was undecided ; 
the Book, therefore, enjoined no change in the form of the 
Altar, but spoke of the rite itself as the Lord's Supper, com- 
monly called the High Mass, and of the structure indifferently 
by the names of the 'Altar,' and the ' Lord's Table.' It con- 
tains a prayer for the consecration of the sacred elements, in 
which the sign of the cross is to be used. The bread is to be 
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nnleaTeDed, and tonnd as it was aforetime. Tbe corporaa, the 
paten, the chalice, the veatmeDta, are all articles directed to 
be uaed ia the Boman Catholic fiitual, and spoken of by those 
names in the Missal. 

"But by the time when the Second Prayer Book was in- 
troduced, a great change had taken place in the opinion of 
the English Church, and the consequence was, that on the 
revision of the service, these several matters were completely 
altered ; ^ the use of a surplice was substituted for the several 
vestments previously enjoined ; material alterations were in- 
troduced in the prayer of coneeccation ; the bread and wine 
delivered to the communicants were no longer described as 
the Body and Blood of Christ, as was the case in the First 
Prayer Book ; tJbe Table was no longer spoken of as the Altar, 
bat as the Lord's table, or as God's board ; and the Table is 
to have, at the time of the Conununioo, a &ir white linen 
cloth upon it, and is to stand in the body of the Church, or in 
tbe Chancel, where Morning Prayer and Evening Prayer are 
appointed to be said. And it is declared by the Eubric that, 
'to take away the superstition whidi any person hath, or 
might have, in the bread and wine, it shall suffice that the 
bread be such as is usual to be eaten at the table with other 
meals, but the best and purest wheaten bread that conveniently 
may be gotten. And if any of the bread and wine remain, 
the Curate shall have it to his ovm nse.' 

" The distinction between the Supper of tbe Lord and the 
sacrifice of the Mass, is set forth with great precision in the 
Articles agreed upon in Convocation in the year 1562, soon 
after the accession of Queen Elizabeth, and which still form 
tfte Articles of the Church of England. The Twenty-e^hth 

1 The chief nlterBtioEu introduced by the Secoad Pia;et-6ook, m epitomized 
I^ Wheatly, were the folloiriDg .—the addiUoD of the imitKeta, txKortation, 
tamfettioit,»uAa}i»aliUioa, atthe beginning of the MoroingNideTMUiigaerTices; 
the omiaaun of certain cereraonieB, inch ai the uie oi M in baplitm, aod the 
wtetunt of the tide, of prayeni for departed BouU, of the invoeatian of tht Soljf 
Qkeil in the consecration of tbe Eachariat, and ot tiiB prayer of oUatlon. The 
Buxtnra of water with wine was no longer prescribed, the habits authorized by 
the lint Prayet-book were ordered to be laid aside, aud a rabiic wt« appended 
to the Conunnnion Service, to explain tbe reason of hneeling at the Sacra- 
ment — Wheatlj on the ilook of Commou Prayer. Appendix to the Intro- 
dnctoty Diacomw. 

l2 
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Article, ' Of the Lord's Supper,' contains this claoBe. ' The 
Supper of the Lord is not only a sign of the love that 
Christiane onght to have amoi^t themselyes one to another ; 
but rather is a Sacrament of onr Bedemption by Christ's 
death ; insomuch that to such as rightly, worthily, and with 
faith, receive the same, the Bread which we break is a par- 
taking of the Body of Christ, and likewise the Cup of Bless- 
ing is a partaking of the Blood of Christ' The Article then 
contains a declaration against transuhetantiation ; > and Article 
XXXI. entitled ' Of the one Oblation of Christ finished npon 
the Cross,' declares that 'the sacrifices of Masses, in tJie 
which it was commonly said that the Priest did offer Christ 
for the quick and the dead, to have remission of pain or guilty 
were blasphemous fables, and dai^erous deceits.' 

" This change in the view taken of the nature of the Sacxtt- 
ment, naturally called for a corresponding change in the 
ancient Altar. It was no longer to be an Altar of sacrifice, 
but merely a Table, at which the communicants were to 
partake of the Lord's Supper. 

"Accordingly, it appears that, with or without snfBcient 
authority, such change had been carried into effect in the 
majority of Churches before the Act of the oth & 6th Edward 
the Sixth was passed. 

" At his visitation in 1550, Bishop Kidley issued Injunc- 
tions, in which, after forbidding the use of superaltaries, he 
introduces, amongst other directions, Qie following item : — 
' Whereas in divers places some use the Lord's board after the 
form of a Table, and some as an Altar, whereby dissension ia 
perceived to arise among tiie uoleamed ; therefore wishing a 
godly unity to be observed in all our Diocese ; and for that 
the form of a table may more move and turn the simple from 
the old superstitious opinions of the Popish mass, and to the 
right use of the Lord's Supper, we exhort the Curates, Church- 
wardens, and Questmen here present to erect and set up the 
Lord's board after the form of an honest Table decently covered 
in such place of the quire or chancel as shall be thought most 
meet by their discretion and agreement, so that the Ministers 

I The original forty-two artideti had contcaveued tlie doctrine of tlte real 
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with the comnmnicante may have theii place separatedfirom the 
rest of the people ; and to take down and abolish all other by- 
altara or tablee.' 1 Card. Doc. Ann. No. xxi p. 94 (Edit. 1844) 

" This InjanctioQ extended only to Ridley's own diocese, 
and probably had no binding force even there ; but an order 
was afterwards, in the month of November in the same year, 
issued by the King's Oooncil to Bidley and the other Bishops, 
reciting that in most of the Churches the Altars were already 
taken down, and ordering that Utose which still remained 
ahonld be taken down, and Tables anhstitiited. 1 Card. Doc. 
Ann. No. ixiv. p. 100. (Edit. 1844.) 

" Bishop Bnmet renmrks upon those changes, that the 
leasons for them were to remove the people from tiie super> 
ntitious opinions of the Popish Mass, and that a Table was a 
more proper name than an Altar for that on which the Sacra^ 
ment was laid. He says : — ' It waa observed that Altars were 
elected for the sacrifices under the law, which ceasing they 
also were to cease, and that Christ had instituted the Sacra- 
ment^ not at an altar, but a table, and it had been ordered by 
the Preface to the Book of Common Prayer, that if any doubt 
arose about any part of it, t^e determining of it sbonld be 
leCerred to the Bishop of the diocese. Upon these reasons, 
therefore, was this change ordered to be made in aU England, 
which was universally executed this year.' — Burnet, Hist, of 
Bet Pt IL B. I. vol ii. p. 329. (Ox£ Edit 1829.) 

" By the Injunctions of Queen Elizabeth, issued in the first 
year of her reign— 1 Card. Doc. Ann. p. 210 (Edit. 1844), it 
is ordered, ib. 234, ' that the holy table in every church be 
decently made, and set in the place, where the altar stood, 
and there commonly covered, as thereto belongeth, and as 
shall be appointed by the visitors, and so to stand, saving 
when the communion of the sacrament is to be distributed ; 
at which time the same shall be so placed in good sort within 
the chancel, as whereby the Minister may be more conveniently 
heard of the communicants in hia prayer and ministration, 
and the communicants also more conveniently, and in more 
number, communicato with the said Minister. And after the 
communion done, from time to time the same holy table to be 
placed where it stood befora' 
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" These Injunctions plainly show that the Communion of 
the Lord's Suppei was to be held at a Table, as distinguisbed 
from an Altar, a Table in the ordinary meaning of that term ; 
that as by the Buhric the bread used was to be ' the ordinary 
bread eaten at table with other meats,' so the Table was to be 
of the character of those employed on such occasions ; that it 
was not only to be moveable, but was from time to time to be 
moved. The 82d Canon of 1604, that which is now in foitw, 
introduoes no material alterations ; it assumes the existence 
in all Churches of convenient and decent Tables for the cele- 
bration of the Holy Communion, and provides that they shall 
be kept iu repair. It orders that the Table be covered in 
time of Divine service with a carpet of silk or other decent 
stnff thought meet by the Ordinary, and at the time of the 
ministration with a fair linen cloth as hecometh that Table. 

" Since this period no alteration has been made in the law 
with respect to the nature of the Table to be used. The 
Buhric of the present Prayer Book provides only that at the 
Communion time, the Table, havit^ a fair white linen cloth 
npon it, shall stand in the body Of the Church or Chancel, 
where Morning and Evening Prayer are appointed to be said ; 
and the Priest is to commence the service standing at the 
north side of the Table.-^ The term ' Altar ' is never used to 
describe it,^ and there is an express declaration at the close of 
the service against the doctrine of transuhstantiation, with 
which the ideas of an Altar and sacrifice are closely con- 
nected. 

" Under these circumstances, the first question is, whether 
the stone structure at St £amabae' is a Communion Table 
within the meaning of the Canons and the Euhric ; and their 
Lordships are clearly of opinion that it is not The case is 
within the principle of Sir Herbert Jenner Fust's decision, in 
Faulkner v. Litchjuld (1 Eobertson'a Eccl. Reps. 184), from 
which indeed the pi'esent proceeding is in effect an appe^.' 

' That is, ia the Prayer-Book. In the Church Bnil(iingActs,fi8G!eorgBllI. 
chap. IW, Beet 6, and 2 & 3 William lY. chap. 61, sect. 1, the word 'Altar' 

• It had haen contended by Sir F. Kelly, in argument, on behalf of Mr. 
Liddell, that the principle of decision in PauUmer y. LUchfitld only con- 
demned u immoreable altar, and did not prohibit its being inada of stone. 
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In the elaborate Judgment in that case, the whole subject is 
discussed with a learning and ability which make it useless 
tm the present occasion to go further than their Lordships 
have already done into the authorities.^ The decree complained 
of in the appeal of 'lAddeU t. Beal,' has ordered the Church 
<Jt Chapel-'waidens of St Barnabas to remove the present 
structure of stone osed as a Communion Table, and to provide 
instead thereof a moveable table of wood. Their Lordships 
had at first some doubt jrhether the law had prescribed of 
what material the Table should be made ; but on further con- 
sideration, they are satisfied that the opinion expressed by 
Sir Herbert Jenner Fust^ and adopted in the dectoe in this 
case, is well founded. 

" The term ' Table,' and the corresptmding Latin word 
' mensa,' especially when it la considered for what purpose it 
was to be used, naturally import a toble of the material of 
which tables are ordinarily mada^The ConunujoioQ Table 
was to be provided by the parish, was to be moveable, not by 
machinery, but by hand, and was actually to be very fre- 
quently moved.^ ^^ood is a lighter and cheaper material than 
stone, and the circnmstance that the old Altar was necessarily 
of stone would be an additional reason with the Beformers 
for requiring that the Table should be of wood. The Canons - 
of 1571, expressly provide that it shall be of that material — 
'mensa ex asseribus composite juncta;' and although those 
Canons, not having received the Boyal assent, were not of 
themselves of binding force, it is probable that they were 
generally acted upon, and they sufflcieotly show what was at 
that time understood to be the proper material of the Table 
which, under the Act of Elizabeth and the r^ulations of 
Edward the Sixth, was to be substituted for the Altar. 

" The Canons of 1604, which are now in force, do not con- ■ 
tain any provision upon this point. They speak of Com- 
munion Tables as things which already exist in Parish 
Chorches, and provide for their repair, and give minute 

> The forq^ng par^^phs, boweTer, contain an ampler diecnssirai of the 
"altar" qnertion than iato be found in the judgments of either of the courts 

* This ia anthorized by the 8Sd Canon, 
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directions as to the covering to be used. If any doubt bad 
existed at that time as to the material of the Table itaelf, it 
is not probable that the Canons would have omitted all 
notice of this question. Their Lordships, therefore, are satis- 
fied that the decision upon this point in ' Favlkner v, lAtch- 
fold,' is well founded, and they must advise Her M^eaty that 
the Decree as to the removal of the stone structure at St, 
Barnabas', and the Gross upon it, and the substitution of a 
Conununion Table of wood, ought to be affirmed. 

"Next with respect to the wooden cross attached to the 
Communion Table at St. Paul's. Theit Lordships have 
already declared their opinion that the Communion Table 
intended by the Canon was a table in the ordinary sense of 
the word, flat and moveable, capable of being covered with a 
cloth, at which, or around which, the communicants might be 
placed in order to partake of the Lord's Supper, and the ques- 
tion is, whether the exietence of a cross attached to the Table 
is consistent either with the spirit or with the letter of those 
regulations.^ Their Lordshipe are clearly of opinion that it is 
not ; and they must recommend that upon this point also the 
Decree complained of should be affirmed. 

" It may be urged, and, indeed, was urged with great force 
by Counsel at the bar, that in modern usage the Commuidon 
Table never, in fiict, is moved ; that the general adoption of 
rails to fence off the Table from the rest of the Church shows 
that its removal is never contomplatod ; and that if it is not 
to be moved, it is useless to require it to be moveable ; that 
if it be in such a form that a sufficient portion of it may be 
covered with a fair linen cloth to receive the sacred elements, 
it is idle to insist on the whole being capable of being 
covered. 

" To these observations the answer is, that the dietinctioD 
between an Altar and a Table is in itself essential ; that the 
circumstances, therefore, which constitute the distinction, 
however trifling in themselves, are for that reason important ; 
and that when positive rules are established by law, Courts of 

1 The illsgdity of this cross is here plsced on sn euUrely new groand. It 
bad b«en treated by Dr. Lnshington and Sir J. Dodson as an independent 
" ornament," not aa an appendage of a C'onmmniQn Table. 
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Jostice, when called into action by parties entitled to main- 
tain the suit, are boand to enforce the law as they find it, 
leaving it to the Legislatnre, if it see fit, in any manner to 
alter it. 

" The next question is, as to the Credence Tables. 

" Here the Rubrics of the Prayer Book become important, 
Heir Lordships entirely agree with the opinions expressed 
by the learned Judges in these cases, and in 'Faulkner v. 
LitchjUldl that in the performance of the services, rites, and 
ceremonies ordered by the Prayer Book, the directions con- 
tained in it must be strictly observed ; that no omission and 
no addition can be permitted ; but they are not prepared to 
hold that the use of all articles not expressly mentioned in 
the Bubric, although quite consistent with, and even sub- 
aidiaiy to the service, is forbidden. Organs are not men- 
tioned, yet because they are auxiliary to the singing, they are 
allowed. Pews, cushions to kneel upon, pulpit-cloths, has- 
socks, seats by the Communion Table, are in constant use, yet 
they are not mentioned in the Rubric. 

" Now, what is a Credence table ? it is simply a small side- 
table^ on which the bread and wine are placed before the con- 
secration, having no connexion with any superstitious ust^e 
of the Church of Borne. Their removal has been ordered on 
the ground that they are adjuncts to an Altar ; their Lordships 
cannot but think that they are more properly to be regarded 
as adjuncts to a Communion Table. 

" The Rubric directs that at a certain point in the course 
of the Communion Service (for this is, no doubt, the true 
meaning of the Rubric) the Minister shall place the bread 
and wine on the Communion Table, but where they are to be 
placed previously is nowhere stated. In practice they are 
nffually placed on the Communion Table before the commence- 
ment of the sen-ice, but this certainly is not according to the 
order prescribed. Nothing seems to be less objectionable than 
a small side-table, from which they may be convenienUy 
reached by the ofBciating Minister, and at the proper time 
transferred to the Communion Table.^ 

^ Their Lordships adopt Sir F. Kelly'B argument on thia point, ftud oTermlo 
FauUmer r. Litehfitld, which the two CoDiis below held themsalTM bound to 
fbllow implicitlf . 
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" Aa to the Credence Tables their Lordships, therefore, must 
advise a reversal of the sentence complained o£ 

" T^ext, 85 to the embroidered cloths, it is said that the 
Canon orders a covering of silk, or of some other proper 
material, but that it does not mention, and therefore by im- 
plication excludes, more than one covering. Their Lordships 
are unable to adopt this construction.^ An order that a Table 
shall always be covered with a cloth surely does not imply 
t^at it shall always be covered with the same cloth or with a 
cloth of the same colour or textura The object of this Canon 
seems to be to secure a cloth of a sufficiently handsome de- 
scription, not to guard against too much splendour. In pracldce, 
as was justly observed at the Bar, black cloths ar& in many 
Churehes used during Lent, and on the death of the Sovereign 
and some other occasions, and there seems nothing objectioQ- 
able in the practice. Whether the cloths so used are suitable, 
or not, is a matter to be left to the discretion of the Ordinary. 
In this case their Lordships do not see any sufficient reason 
for interference, and they must, therefore, advise the reversal 
of the sentence as to the cloths used for the covering of the 
Lord's Table daring the time of Divine Service, both with 
respect to St. Paul's and to St Barnabas'. 

"The last question is, with respect to the embroidered 
linen and lace used on the Communion Table at the time of 
the ministration of the Holy Communion. The Rubric and 
the Canon prescribe the use of a fair white linen cloth, and 
both the learned Judges in the Court below have been of 
opinion that embroidery and lace are not consistent with the 
meaning of that expression, having regard to the nature of the 
Table upon which the cloth is to be used. Although their 
Lordships are not disposed in any case to restrict within 
nuTower limits than the law has imposed, the discretion 

1 The "eouatraction" tkna stated it not exactly that of Dr. Lushington. 
He took ezceptioii, not to the number, bat to the colour, of these cloths, sjtd 
finding no mthori^ for the use of Tuiegated coveringi, pronounced them an 
innoT&tion in the direction of Bomish practices. Sir J. Dodson insisted on 
their being contrary to nsagc, and declined to reverse on such a point the 
discretion of the Ordinary, as declared in the Conststory Conrt. In this para.- 
graph that discretion is treated as distinct from the judgment of the Connsto:; 
Court 
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vhich, within those limits, is justly allowed to congregations 
\tj the Tales both of the Ecclesiastical and the Common Law 
Courts, the directions of the Enbric must be complied with ; 
and upon the whole their Loidships do not dissent from the 
constructiou of the Bubric adopted by the present decree 
apon this point ; and they must, therefore, advise Her Majesty 
to affirm it 

"As the judgments in these cases hare been materially 
altered, and such alterations ought to have been made at the 
hearing in the Arches Court, so much of the sentence of that 
Court in each case as awards costs against the Appellants 
most of course be reversed ; and in those proceedings, as well 
as in the present appeals, each party must bear their own 
oosts. 

" In tha case of ' Oorham v. the Bishop of Exeter,' when a 
difference of opinion as to the judgment existed amoi^st the 
Prelates who attended at the hearing, it was thoi^ht proper 
publicly to announce such diffeieoce. In the present case it 
is satis&ctory to their Lordships to be able to state, that both 
His Grace the Archbishop of Canterbury and the Lord 
Bishop of London concur in the Judgment which has just 
been delivered." 
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Thb Uembera of the Judical Committee present at thk Appeal 



Teb Bibhop or LomwH (Tait). 8iB E. Eyak. 

I'm Lord Justicb Knioet Bbdox. Tbx Lobo Jubticb Tukheb. 

Mb. Psubestoh Leioh. Sik J. Pattzsok, 



[The Judgment of ilie PriTy Council in tMa cass waa limited to the con- 
strnotiOTi of the 20th section of the Chotch DiacipUne Act (8*4 VieL c 86), 
vWeh enacts that " evetyniit or proceeding igauutBDy Clerk in Holy Ordera, 
for sn offence against tlie laws Ecclenaatical, shall be commenced irithin two 
yeara after the commiKiioii of the oETence in leapect of which the suit or pro- 
ceeding shall be InstitDted, and not afterwards." It was held : — 

1. That nrither the issuing of a Commission of Inqniry under that Act, 
noi the Beport of the Commiadonera, nor the filing of Articles thereupon, 
nor the serrice of snch Articles on the accused, constitutes tlie commence- 
ment of a suit or proceeding, within the meaning of this Section. 

2. That the " suit or proceeding " commences with the serrice of a citation 
on the BccDsed, requiring him to appear at a certain time and place before • 
competent Court, to answer definite charges, under the &th and 10th sectiona 
of the Act 

3. That the Church Discipline Act is " at once a law of criminal procadure 
as to the offences to which it rslatse, and a Statute of Limitations as to penal 
prosecntions," and that, tJierefore, " the presumption or inclination on^t to 
he, not against, but in (sTonr o( the penon charged with an offence and sned 
penally under it."] 

Id the the latter part of 1864,^ the Appellant, the Sev. 
Joseph Ditcher, Vicar of South Brent, Somerset, preferred a 
complaint against the Respondent, the Yen. George Anthony 
Denifion, Yicar of Eaat Bi-ent, and Archdeacon of Taunton, 

' Before this time a long correspondence hod passed between Mr. Ditcher 
and two successive Bishops of Bath and Wells, relative to Letters of Bequest. 
Ur. Ditcher's final application to the Archbishop for a Commission of Inquiry 
was dated August 3d, 18G4. On September 6th, the Archhiahop wrote to the 
Archdeacon, informing him of his iutentian to issue the ComuuBiion. 
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before the Archbishop of Cantethuiy .' The charge was that the 
Archdeacon had afOimed doctrines coatrary to the Articles of 
Beligion, in three sermons, preached in Wells Cathedral, on 
the 7th of August, 1853, the 6th of November, 1853, and the 
14th of May, 1854. The Archbishop thereupon issued a 
notice to the Archdeacon, dated the 31st of October, 1854^ 
under the 3d section of the Church Discipline Acty informii^ 
him that a Commission of Inquiry was about to be appointed. 
A more formal notice was served upon the Archdeacon on 
Ae 3d of November, 1854, and the Commission was issued on 
tho 30th of November. On the 2lBt of December the Com- 
missioners notified the time and place of their intended 
meeting, which was accordingly held at Clevedon, on the 3d, 
4th, 5th, and 6th of January, 1855. On the 10th of Janaaiy, 
1855, the Commiasioners reported that the sermons afforded 
primd /ode gronnds for proceediage, and recorded their opi- 
nion npon one passage in the following tenns : " That the 
proposition of the Yen. Archdeacon of Tannton, ' that to all 
who come to the Lord's Table, to those who eat and drink 
worthily, and to those who eat and drink unworthily, the 
Body and Blood of Christ are given; and that by all who 
come to the Lord's Table, by those who eat and drink worthily, 
and by those who eat and drink unworthily, the Body and 
Blood of Christ are received,' is directly contrary or repug- 
nant to the doctrine of the Church of England, and especially 
to the Articles of Beligion, and that the doctrines as set forth 
in the aforesaid sermons with reference to the Beal Presence 
in the Holy Eucharist are nnsupported by the Articles taken 
in their literal and grammatical sense, are contrary to the 
doctrine and teaching of the Church of England, and have a 
very dangerotis tendency." 

This Report having been presented to the Archbishop of 
Canterhuiy, and the Bishop of Bath and Wells having de- 
cUned, upon a renewed application, to institute further pro- 
ceedings by Letters of Request;* articles were prepared and 

t Swt 24 of the Chnrch Discipline Act (3 and 1 Vict. S6) proTidea thnt the 
.AKhldshap of the province ghalt act instead of the Bishop, where the latter is 
patTDD of any prcformeiit held by the accused party. 

* The Bishop's letter, umonnciugthia reeolution, and ossigniag reasons, was 
dated JtamTj 16th, ISfiS. 
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deposited, on the part of Mr. Ditcher, t>oth at London and 
Wells, and a copy was served ou the Archdeacon upon the 
4th or 5th of August, 1855. The Archbishop was then urged 
to constitute a Court foi the hearing of the case, under 
3 & 4 Vict. cap. 86, a 11. This he hesitated to do, upon 
which a motion was made in the Court of Queen's Bench 
(Novembec 22, 1855) to compel him, by way of Tnandamvs, 
to proceed. A rule was obtained, aud was ultimately made 
peremptory on the 19th of April, 1856, in obedience to which 
the Archbishop cited Archdeacon Denison to appear before 
bim in the Common Hall of Doctors' Commons, but this 
return was quashed by the Court on the 26th of May, and, on 
the 5th of Jane, the Archdeacon was formally summoned to 
appear at Bath.^ 

The Archdeacon accordingly appeared, but under a protest, 
to the effect that the citation to Bath, dated June 5th and 
served upon him June 10th, was the commencement of the 
Buit, and that the articles did not all^e any offence, having 
been the subject of inquiry before the Commissioners, as 
committed by him within two years previously, that being the 
period limited by the 20th section of the Church Discipline 
Act. This protest was ovemiled,' and the case was argued on 
the merits before the Archbishop and bis assessors. Dr. Luah- 
ington, the Eev. Dr. Heurtley (Margaret Professor of Divinity 
at Oxford), and the Dean of Wells (Eev. G. H. S. Johnson), on 
the 22d of July and the five following days. On the 24th, the 
Court declared its opinion that the preaching and publishing, 
within the diocese, of the Ist sermon, dated 7tb August, 1853, 
was proved ; that the publishing but not the preaching of the 
2d sermon, dated November 6, 1853, was proved ; but that 
neither the preaching nor the publishing of the 3d sermon, 
dated May 14, 1854, was proved. After the hearing the 
Court adjourned, and, on August 12, Dr. Lushington read a 

» Mr. Moore, in his Keport o! this case (11 Moore'a P. C. Cases, p. 327), 
mentioliB the Sth of Jane as the day on which the Archbishop meide his fiiul 
Tetara to the maudamua. Mr. Ditcher, in a pahliBbod "Statement" of the 
case, mentions the 26th. 

' It was this protest which was s^erwards allowed by the Arches Conrt, and 
\ipon which the final Judgment of the Privy CooncO whs given in Archdeacos 
Denisoa's favoiir. 
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Declaration, in the nature of an interlocutory Judgment, of 
trhich the following are the material passages : — : 

" Whereas it is pleaded in the said 9th article filed in tbia 
proceeding, that the said Archdeacon, in a aermon preached 
by him in the cathedral church of Wells, on or about Sunday, 
At^ust 7, 1853, did advisedly maintain and afSnn doctrines 
directly contrary and repugnant to the 25th, 28th, 29th, and 
Soth Articles of Eeligion, referred to in the 13th Eliz. c. 12, 
or some or one of them, and, amongst other things, did therein 
advisedly maintain and affirm, ' That the Body and Blood of 
Christ, being really present after an immaterial and spiritual 
manner in the consecrated Bread and Wine, are therein and 
thereby given to all, and are received by all, who come to the 
Lord's Table ;' and, ' That to aU who come to the Lord's 
Table, to those who eat and drink worthily and to those who 
eat and drink unworthily, the Body and Blood of Christ are 
given; and that by all who come to the Lord's Table, by 
those who eat and drink worthily, and by those who eat 
and drink unworthily, the Body and Blood of Christ are 
received,' — His Grace, with the assbtance and unanimous 
concurrence of his Assessors, has determined that the doctrine 
in the said passages is directly contrary and repugnant to the 
28th and 29th of the said Articles of Beligion mentioned in 
the aforesaid Statute of Queen Elizabeth, and that the con- 
struction put upon the said Articles of Eeligion by the Vene- 
rable the Archdeacon of Taunton, viz. that the Body and 
Blood of Christ become so joined to and become so present in 
the Consecrated Elements, by the act of consecration, that the 
unworthy receivers receive in the elements the Body and 
Blood of Christ, is not the true or an admissible construction 
of the said Articles of Eeligion. That such doctrine is directly 
contrary and repugnant to the 28th and 29th Articles ; and 
that the true and legal exposition of the said Articles is, 
' That the Body and Blood of Christ are taken end received 
by the worthy receivers only, who, in taking and recei\dng 
the same by faith, do spiritually eat the Flesh of Christ and 
drink his Blood ; whilst the wicked and unworthy, by eating 
the bread and drinking the wine without faith, do not in any 
wise eat, take, or receive, the Body and Blood of Christ, being 
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devoid of faith, whereby only the Body and Blood of Chtif* 
can be taken, eaten and received.' 

" Whereas it is pleaded in the said 14th of the articles filed 
in this proceeding, that diveis printed copies of a sermoQ oi 
discourse, in the 12th article mentioned as written or printed 
or caused to be printed by the said Archdeacon,* waa, by his 
order and direction, sold and distributed, in the years 1853 
and 1854, within the said diocese of Bath and Wells ; and 
whereas the said sermon or discourse contains the following 
amongst other passages : ' That to all who come to the Lord's 
Table, to those who eat and drink worthily, and to those who 
eat and drink unworthily, the Body and Blood of Christ are 
given ; and that by all who come to the Lord's Table, by 
those who eat and drink worthily and by those who eat and 
drink unworthily, the Body and Blood of Christ are received;' 
and ' It is not true that the Consecrated Bread and Wine are 
changed in their natural substances, for they remain in their 
very natural substances, and therefore may not be adored. It 
is true that worship is due to the Beal, though invisible and 
supernatural presence of the Body and Blood of Christ in the 
Holy Eucharist, under the form of bread and wine,' — Hia 
Grace, with the assistance of his Assessors, has determined 
that the doctrines in the said passages are directly contraiy 
and repugnant to the 28th and 29th of the said Articles of 
Kel^ion mentioned in the aforesaid Statute of Queen Eliza- 
beth." 

Dr. Lushington also intimated that the sale and distribution 
of the former sermon, during the yeara 1853 and 1854, was a 
" repetition of the erroneous doctrine charged in the 9th 
article," and concluded by allowing the Archdeacon time, 
until the 1st of October, to revoke his errors. 

Two protests were delivered into the Begistry in the in- 
terval, the one by the Archdeacon himself, the other by his 
proctor. In the former he denied that he had " advisedly" 
affirmed anything contraiy to the Articles, or put any sense 
upon them hut what is agreeable to " the mind and purpose of 
the Old Fathers." He also demurred to "the true and l^al 
exposition of the Articles as put forth by the Court," and 

' The Sermim of NoTeinber 6, 1858. 
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eompl&ibed of being Teqmred to revofee " the doctrines con- 
tained" in the sermons, instead of 1>eing required to recall 
particolar passages. He then proceeded to explain his own 
qonions by quotations from divines of the English ChiirolL 
Li the latter, exertion was taken to the use of the 29tb 
iLiticIe as a standard of doctrine, on the alleged ground that 
this Article is omitted in that copy which received statutable 
inthority hy the Act 13 EUz. c. 12.i 

On the 21st of October, the Court met and heard counsel 
on these protests, which were overruled on the following day 
by Dr. Lnshington. The Court declared its opinion, " That the 
erndenoe o£Fered is, in part at least, not l^ally admissible, and, 
if all were admissible, totally inadequat« to support the propo^ 
alion for which it is produced, or to satisfy that onus probandi, 
that bnrden of proof, which, indeed, it is not denied, Mis upon 
those who deny usage of such long standing, and supported 
hy such high authority." 

The Archdeacon was then called upon to retract the two 
propositions already cited. Br. FhillimoTe, on his behalf, 
dehvered in a paper which the Court considered a mere re* 
iteration of the obnoxious doctrines. 

On the same day (October 22d, 1866) judgment was pro- 
nomiced by Dr. Lushington. Dealing first with the questiona 
of &ct, he declared " That the Court is unanimously of opinion 
that the preaching of the sermon dated Sunday, the 7th of 

' It U well known that the ArticlN long remauied without ParliamentuT 
nuelion. Thiiwufintconfeiredapoa them hj the "Jet /tfrJTAiiMerto/tA* 
Oktirtk to be 0/ found religion," pueed in 1570, which refers to them u 
"Articles whenupou it woa sgreed by the Archhiahope and Blshopa of both 
Pnmncaa and the whole Clergy Assembled In the ConTOMtdon, holden at 
London, in the year of onr Loid Ood 1GG2, according to the compatatioD of 
tbt ChoTeh of England, fbr the aToiding of the diversitiei of opinions, and 
Ibr the establishing of consent toaching trae Mligion put forth by the 
Queen'a anthority ;" a title which soems to lecogniw an English edition. 
Vow, the 29th Article was omitted in the impnasion of 1GS3, which ia 
tnppaaed to have been the one ratified by Parliament in 1S70. See " Soame'i 
Elizabethan Religions History," pp. 156-8. That author, however, admitting 
the &ct of the nippresBion, which he attribatei to the wish of the Qaeen and 
Cecil to apars the feelings of the Bomanists, continues as follows : — " Praoti- 
eally, theae antient vanations in copies of the Articles have lost all importance. 
The 30th Canon, confirmed by the Act of Uniformity nndei Charles II. rendeta 
the whole body of Articles passed in the Convocation osoally dated 1563; 
Vgall^ binding upon the clergy," 
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Aagaak, 1853, at Wells, wUcli senoon is charged in iba ■ 
Articles, is proved to have 1}een pieaclied by Archdeacon 
Denison ; and that the pnbliBhii^ the same by hia anUiorify 
vithin the diocese of Bath and Wella ia also proved. That 
tiie publishing, but not the preaching, vrithin the diocese of 
Bath and WeUs, of Ute second sermon, dated Sunday, No- 
vember the 6th, 1853, by the autlioriiy of Aichdeacon Denistm, 
as charged in the articlea, is proved. That there is no snfEl- 
cient proof to satisfy the Oonxt of the preaching or publishing 
the third eermon, dated May the 14th, 185^ mthin the 
diocese of BaUi and Wells." 

He next considered the alignment that the Archdeacon had 
not "advisedly" coatrav^ied the Articles, so as to commit an 
offence under the Act of Elizabeth. Bejecting that consteuo- 
tion of the word " advisedly," which would involve the neces- 
sity of proving in each case an avowed purpose of infringing 
the law, he thus laid down the principle to be applied by the 
Court " If a sermon or tract be compraed with the Articles, 
and found clearly repugnant to them, the intention to contra- 
vene must be inferred, for in all the transactiona of life, a man 
must be judged by the evident consequences of his acts, and 
be taken to intend the effect of what he has deliberately done. 
The Court declared ito opinion that the acts done by the 
Archdeacon, viz. the preaching and publishing the sermons, 
as proved in this case, were acts advisedly done according to 
ihe true construction of the statute ; and, after careful consi- 
deration, for the reasons already etoted, the Court adheres to 
I that opinion, and, consequently, if the doctrines maintained by 
the Archdeacon are contrary and repugnant to the Articles, 
an offence has been committed against the Htetute." 

He then entered into a discussion of the rules which ought 
fo govern a judicial interpretetion of the Articles. These he 
held to have been finally determined in the Oorham case, 
expressing his entu% concurrence with the reasons there 
assigned, but pointing out the more limited nature of the 
inquiry in the case of Archdeacon Denison. From this 
authority, as well as from that of Lord Coke, and "a long 
course of l^al decisions," he deduced the proposition that 
where the sense of the Artidea (aa incorporated into Um 
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fltatato-lav) is plain, no uaege or evidence as to the opinions 
«f divines can be allowed to modify it " The moet important 
<^ all these ralea, and -which must be applied before all others, 
is, thereibie, that where anything has been clearly erpreased 
hj the words of the Articles, no other meaning should be 
attempted to be pnt npon them by reference to any authority 
whatever, neither by reference to the Scriptures, nor to the 
Fathers, nor to usage, nor to any authority prior or subse- 
quent to Qie Beformation. And this rule is not only founded 
on anthority, but on sound reason. There wonld be no 
certainty in any written instniments, no reliance coold be 
placed on any document, if, where the meaning was apparent 
and dear, a different interpretation coold be put upon it by 
leference to another document^ or other anthority whatever," 

He further showed that if it were competent for the Court 
"to decide whether the doctrines of the Archdeacon might be 
deemed theologically sonnd or unsound," instead of whether 
they were or were not repugnant to the Articles, then the 
^Aiticles would cease to be an ultimate settlement of doctrinal 
questions. It would always be easy to extract isolated pas- 
sages firom the works of eminent divines, to overmle or revise 
their plain meaning, if this were not held to be decisive. It 
vros only when " an Article was foirly capable of two mean- 
ings" that such references wonld be admissible, and, in that 
case, recourse should be had in the first place to the liturgy 
and the otiier Formularies. 

Applying these principles to the doctrines maintained in 
&e pass^es articled against the Archdeacon, Dr. Lushington 
annoonced the adherence of the Court to the conclusion 
indicated in the declaration of August 12th, notwithstand- 
ing the protest of the Archdeacon against an omission which, 
as he allied, was " not material only, but integral"' That 
conclusion was, in effect, "That the doctrines maintained 
in the passages contained in the sermons of the Venerable 

■ ^lis vu the onuBiioa of any rofbrsncs to the two following puaagei In 
the Sermona : — " Thftt tlie receiving of the Body and Blood of Chriit in the 
Lord's Supper by one nnworthy is unto oondenmation," and " That it is not 
true ttuit the Holy Sftcraments a&Ts ex open operati}—i.e. bj the mere act of 

■ 2 
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Archdeacon, as pleaded in the 9th, 11th, and 14th of th« 
articles filed in this proceeding, aa hefore stated, aie directly 
contraiy and lepogDaut to l^e 28th and 29th of the Article 
of Beligion, mentioned in the statate of the 13th Elizabeth, 
chap. 12 — ^to -wil^ the Articles sevouUy entitied 'Of the 
Lord'a Supper,* and 'Of the Wicked, vhich do not eat the 
Body of Christ in the Use of the Lord's Supper.' " The Arch- 
deacon having declined to revoke his errors, and havii^ 
&iled in the paper deliTored by him into the B^istry to 
justiiy himself in not doing so, stood convicted of openly 
ooDtravening the Articles, especially in the assertion "That 
worship is due to the real, thoT^h invisible and anpematural 
{iresence of the Body and Blood of Christ in the Holy Eucha- 
rist, under the form of Bread and Wine." Adverting to iht 
ai^Dment that similar opinions had been propounded withoid; 
censure by eminent divines. Dr. Lushington continued : " !rhe 
Court cannot acknowledge these detached extracts as expla- 
nations of the Articles of Beligion vhich the teaching of the 
' Archdeacon is charged to have impugned, nor can it admit 
that they were so intended, nor t^t those eminent divinfn, 
professing to explain the Article in question, supported in 
their works the doctrines set forth by the Archdeacon ; but, 
in truth, it is not the duty of the Court to wei^ the opinions 
of divines in a case like this. The 28th and 29th Articles 
of EeUgion clearly express the meaning intended — there is no 
ambiguity, no doubt to be cleared ap, which would justify 
A resort to other sources of information for explanation." 

Lastly, after combating the suggestion of tiie Archdeacon, 
that his language might have conveyed an idea foreign to his 
purpose, which vaa to conform his teaching to that of the 
Church of England, as expounded by the great divines to 
whom he referred, the Judge concluded as follows : — 

"The Court cannot receive a disclaimer of the words 
employed, when it is the substance, and not the language 
only, which the Court holds to be contrary to the Articlea 
The Court is most anxious that its judgment should not be 
misunderstood, that it shoold not be supposed to express any 
opinion that the Clergy of this realm should be restrained in 
their just liberty of fully discussing or interpreting what is 
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really a subject (to use the words of Lord Stowell ') of dubious 
interpTetatioii, or of advocatiiig in Buoh cases tiieir own 
opinions. What the Court condemnB is the impositiOD, by 
reference to extraneous sourcea, of a meaning contrary and 
repugnant to that which the plain words of the Article import, 
which, in &ct, is tantamount to the alteration of the Articles 
themselves. The Archdeacon, having declined to make the 
revocation required of him, and having declared his firm 
adherence to the substance of that teaching which the Court 
has declared to he contrary and repugnant to the Articles, it 
becomes the duty of the Court to pronounce the sentence 
required by the statute — the sentence of deprivation." 

The formal sentence was then signed. It contains a recapi- 
tolation of the passages condenmed, and of the doctrines of 
the Chnrdi impugned by them. 

From this sentence Archdeacon Denison app^ed to the 
Arches Court of Canterbury. It was objected on behalf of Mr. 
Ditcher, that it was not competent to the Court of Arches to 
entertain the appeal, since the Dean of the Arches was only 
the Archbishop's Depniy, and the Dean of the Arches sus- 
tained this objection, and dismissed the appeaL Archdeacoa 
Denison then applied to the Court of Queen's Bench for a 
mandamus, and that Court on the 28tb of January, 1857, 
directed a mandamus to issue to the Dean of the Arches to 
entertain and hear the appeal, on tihe ground that the Court 
of Bath and Wells was an inferior Diocesan Court, and that 
tbe Archbishop was only acting as Bishop of Bath and Wells, 
jm> hdc vice, and that the appeal under the 3rd & 4th Yict c. 
86, properly lay to the Court of Arches. The appeal in the 
Conrt of Arches was afterwards prosecuted, and in the month 
of April, 1857, came on for hearing, when Counsel on behalf 
of Archdeacon Denison insisted, that the validity of the pro- 
test should be argued and decided in the first instance ; and 
accedii^ to that applicatioD, the Dean of the Arches (The 
Bight Hon. Sir John Dodson] assigned to hear in the firat- 
instance arguments on the objection on the ground of limi- 
tation of the suit by lapse of time set forth in that protest ; 
and on the 23d of April, 1857, Judgment was pronounced. 
> In Stone's cue, Me below, p. 851. 



.V Google 



166 . DITOHIB V. DENISOK. 

After levie^ring the histoiy of tlie case np to its last Btage> 
and dwelling od tiie Isngoage of the 20th section, the Judge 
dealt first with the argument, that the proceeding was com- 
menced hy the issuing of the Couunission. Tiaa view ha 
rejected, on the ground that the CommisBioners have no 
power to compel the attendance of the accused, or to infiict 
^ punishment upon him, if they diiould find the charges proved. 

He next considered the effect of serving t^e Artides upon 
the Archdeacon, which he held to he "a very imperfect 
notice," inasmuch as, until further proceedings be taken, the 
party may disr^;ard the service ; nor is he thereby apprized 
of tiie place where, or of the Judge before whom, he is to 
appear. 

He then showed that no hardship resulting fiom delay 
interposed by the de&ult of the Archbishop, or any other 
person, could be allied to prejudice the Defendant ; and, re- 
verting to the terms of the Act, continued : — " It appears to 
me, therefore, that these terms, that no suit or proceeding 
shall he instituted after two years, are confined to l^al pro- 
ceedings in the nature of a suit or proceeding.. ' "No suit or 
proceeding' or ' proceeding or suit,' are terms which are to be 
reckoned precisely the same. There is no diffetenoe. Then^ 
I apprehend that the Act must mean the suit, and not the 
preliuunaiy inq[uiiy, whether there should be a suit or not. 
That is in itself no ' suit or proceeding.' Here, undoubtedly, 
is a suit, but not within the two years ; and, consequently, as 
it appears to the Court, the charge brought against Arch- 
deacon Benison does not come within the period required by 
the Statute." 

Iteferring to the cases afterwards cited in the Judgment of 
the Privy Council, he expressed a strong opinion that a pro- 
ceeding, such as that at Bath, before a Bishop and his 
assessors, is as much the commencement of a euit as a pro- 
ceeding upon Letters of Bequest^ which it was admitted would 
constitute such a commencement. 

Upon these grounds. Sir J. Dodson affirmed the validil^ of 
the protest, and dismissed the Bespondent from all further 
observance of justice in the suit, but made no order as to 
coats. 
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Mr. Ditcher (q>pealed &oiq this decree to tlie Privy Council, 
and the case was aigued on the question of limitation alone. 

On the 6th of Febmaiy, 1858, Judgment was delivered by 
Loid Justice Knight Bruce : — 

" This is an appeal from a deciee or definitiTe sentence of 
the Couit of Arches, pronounced on the 23rd of April, 1857, 
in a cause of appeal before that jurisdiction, to which tho 
parties were two clergymen of the Diocese of Wells and 
Bath; one, Joseph Ditcher, the Yicar of South Brent, ia 
Someraetehire, the Appellant here ; the other, George An- 
thony Denison, Yicar of the ueighhouring parish of East 
Brent, and Archdeacon of Taunton, the Hespoudent here. 
Bat in that Court their positions were reversed. 

" The controversy arose thos. It appears that the Vicar of 
East Brent preached and published in the years 1863 and 
1854, certain sermons which the Yicax of South Brent disap- 
proved; whereupon (the preferments held by the Yicar of 
East Brent being in the gift of the Bishop of Bath and Wells, 
in the right of that See), Ditcher, the Appellant, in October, 
1854, mode formally to the Archbishop of Canterbury, osder 
the Statute the 3rd & 4th Yict c. 86, called ' The Church Disci- 
plineAct,' a written application or complaint. — [His Lordship 
here referred to the steps that had been taken, which are fuUy 
detailed in the statement of the case, and proceeded.] — ^The 
only point decided in the Arches Court by the decree or 
sentence under appeal having been that of time, the question 
is, whether the Appellant was barred and the Bespondent 
protected by t^ 20th section of the Act in question. It is 
on this Statute that much, or everything, turns here at 
present ; whether under it^ and in pnrsnance of it, the Arch- 
bishop had jurisdiction or authority to pronounce the decree 
or sentence of deprivation pronounced at Bath, which (re- 
versed by the Court of Arches) the Appellant by the present 
appeal seeks to set up again ; for no other point has been 
aigoed before us. The parties have reserved themselves upon 
every other part of the litigation (in the event of a different 
view being taken here &om that taken by Sir John Dodson), 
for a fdtare diacussion, or future discussions, here or elsewhn% 
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.or both elsewhere and here : — ^tiie Bespondent coutinmng to 
leject all impatation of heresy, while the AppeliBnt still 
mamtains that the impeached sermons exhibit heterodox 
opiuions. We, however, have only to eodeavour to reach at 
a proper conclusion as to the sufficiency, oi insuf&ciency, of 
Hie alleged bar by time, under the 20th section of the Church 
Discipline Act 

" First, then, what is the true reading, and what the meaning, 
xif that section, and more especially its commencing para- 
graph ? A question upon which, if of easy solution, it is not 
^ely that two such competent interpreters as tiie Judge of 
the Consistory Court of London, and the Dean of the Archer 
.would have differed. 

" Section twenty is in these terms : ' And be it enacted, thaX 
every suit or proceeding against any such Clerk in Holy 
Orders for any offence against the laws Ecclesiastical shall 
be commenced within two years after the commisBion of the 
offence in respect of which the suit or proceeding shall be 
instituted, and not afterwards : Provided always, tiitA when- 
ever any such suit or proceeding shall be bronght in respect 
of an offence for which a conviction shall have been obtained 
in any Court of Common Law, such suit or proceeding may be 
brought against the person convictfid at any time within six 
calendar montiis after such conviction, although more than 
two years shall have elapsed since the commisaion of the 
offence in respect of which such suit or proceeding shall be 
so brought.' The words just read are found in a Statute cim- 
taining twenty-six sections, every one of which has received 
from their Lordships great and prolonged (I had almost added 
painful) attention ; for, probably, no Statute ever in a stronger 
degree required that not any portion should be judicially con- 
strued without knowing and weighing the whole. 

" It cannot, in the first place, escape observation, that ' suit * 
is a word properly of less extent and leas general applica- 
bility, than 'proceeding,' or that, possibly, every suit may bo 
correctly termed a proceeding, though not every proceeding, a 
suit. It is also a good general rule in jurisprudence that one 
who i«ads a legal document, whether public or private, should 
not be prompt to ascribe, should not, without necesraty or some 
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sonnd reason, impute to its language tautolt^ oi snperfltiity, 
and slLOold be rather at the outset inclined to snppoBe each 
word intended to have some effect, or be of some use. 

" It IB plain, however, that where there ia a report, that 
xeport mnat follow a Commission, and, of conrs^ precede a 
suit foimded theieon ; but the wonl 'proceeding' comes in 
the 20th section after the word 'suit.' The 13th section, 
certainly, enables a Bishop to dispense with a report from 
Commissioners, so that there maj be a snit nnder the Act 
irithont a report, and, probably, also without a CommissioD. 
Ab to the word 'or' occnrring between 'suit' and 'pro- 
«eediiig,' in the 20th section, it is not, perhaps, immaterial to 
beaz in mind the various purposes to which 'or' is applica- 
ble in the English language. 3he word ' proceeding ' is, as a 
snbstantlTe, used in two other peotions (the 17th and 23nl) ; 
Uie word 'proceedings' in the 7th, 13th, and 14th sections 
and elsewliere in the AcL 

" In the 7th section, the word ' proceed ' seems to deserre 
attention, as may also the expressions 'preUminary' and 
'fiiithet' in the 4th section; and perhaps it is worth 
vhile to iiotice that the l?th section seemingly employs 
'proceeding' in opposition to 'inquiry,' and to remark the 
pmpoae to which 'proceeding' is applied in the latter half of 
the 20th section. The expression ' for any offence' in that 
section must also be considered in connexion with the 3rd 
section, which may, without a 'charge,' be brought into 
operation and activity upon romour merely : for so we sup- 
pose must be Interpreted the words ' Bcandal or evil report' 
Possibly, however, ' Commission ' or ' piooeeding by Com- 
mission,' or 'proceeding by way of Oommisaioo,' may be the 
meaning, or one meaning, of ' proceeding ' in the 20th sec- 
tion ; a reading which, if it does require, does not prohibit 
ttie attributii^ to the Act an intention that a suit should not, 
in any case, be commenced after the end of two years. If 
iba framers had that intention, they may well have deemed it 
prudent to forbid (not merely by implication) the issuing of a 
Commission under which no report could bring an erring or 
a slandered clei^yman for conviction or acquittal before an 
fcclesiastical Judge. Having, with such aid as these and 
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Bome other coiuideratioiis might affoid, weighed the whole of 
the Statute (not, of coois^ without refeieace to the paiticnlar 
nature of the subjects with whidi it is concerned, and the state 
of the law on those subjects as it stood immediately before 
the passing of the Statute], their Lordships (differisg, as they 
appreheoid, on this point &om the Moat Beverend Prelate^ 
and one, at least, of His Grace's Assessors) have come to the 
conclusion, that the phrase 'every anit or proceeding' in the 
20th section, nnleas the phrase means ' every suit ' merely, and 
Qotbing else, means ' every aoit and every proceeding,' nor less 
nor more : (As if, in effect, instead of ' every suit or proceed- 
ing * ' shall be commenced within two years,' ' and not a&ei- 
wards,' the Act had said ' not any auit^ nor any proceeding * 
'shall be commenced, unless within two years,' and had 
omitted 'and not afterwards.') Their Lordships consider 
also that the words ' suit or proceeding,' where they occur 
secondly, thirdly, fourthly, and fifthly, in the 20th section, 
must be construed of course by analogy to the construction 
proper to be put on the three words where they first occur in 
that section. 

" Before entering on the next question, that relating apeinfi- 
cally to the decree or sentence under appeal, it may be well 
to observe that, notwithstanding the loose and inaccurate 
language to be found in the Act, the L^islature, as their 
Lordships think, has made a sufficient distinction between a 
' suit,' properly so called, and the preliminary inquines out 
of which a suit may arise. A Clerk may, indeed, with the 
concurrence of his accuser, obviate tiie necessity for a suit by 
submitting to a sentence on the result of the preliminary 
inquiries ; bat^ unless he thinks fit to do so, he has a right to 
have the case against him decided, geeundum aMegata et pro- 
iota, in a suit r^ularly constituted. 

" This ' cause ' (so it is termed in section II) may eitiier be 
heard before the Bishop with Assessors, or may be sent l^ 
Letters of Bequest to the Court of the Archbishop. But it 
is hardly denied that, if the matter be sent to the Ardi- 
biahop's Court, the suit is not commenced before the service 
of the citation ; and, if so, it seems to follow that, if the suit 
be before the Bishop, it must be held to commence with the 
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ptoceediDg before ttkat Tribnnal which is most anali^os to 
the citation in the Aichbiahop'a Court ; for the Legislataxe 
can hardly have intended that the period limited for the 
inatitation of the suit, should vary according to the Court in 
which it is heard We then come to the qneation, whether 
the 'suit' in which was pronotinced the decree ot sentence 
of deprivation pronounced at Bath in the year 1856, was 
'oommenced within two years after' the offence, or any 
ofience in respect of which the 'suit' was ' inatitated, and 
not afterwards;' or, in other words, whether there was a 
'suit' 'commenced within two years after' the Respondent 
had coumiitted any offence, or the imputed or allied ofTencey 
charged against him. This qnestioD, stated in the terms that 
have been used (because the decree or sentence of deprivation 
was made, was pronoonced, in a ' suit,' and could have no 
validity unless made in a 'suit' or pronounced in a 'suit^' 
— and becanse, if made or pronounced in en ill-founded suit, 
it cannot stand) — is one for the purpose of which their Lord- 
ships have been, and are, by the state of the evidence and 
flie ndiTMBflifiTiH ^ indeed, of the parties, euabled to dismiss &om 
consideration, as Sir John Dodson was euabled to dismiss 
every, if any, snch enunciation of heterodoxy — every, if any, 
such offence, aa has taken place on the part of the Beapon- 
dent since the year 1853. His conduct in and since the year 
1854 it is agreed that we must, and we accordiugly do, regard 
as wholly immaterial. If, therefore, the suit in coutrovcrBy 
was not commenced before the year 1856, it was ill-com- 
menced, and the decree or sentence must foil Now, the 
Commission was issued in the year 1854; the report was 
made and registered in the year 1855 ; the articles were filed 
in August, 1855 ; and the service of a copy of them on the 
Bespondent took place also in Augost, 1865 : but not until 
Apri], 1856, or later, was there any citation of him, or any 
requisition for him, to appear before any Judge, or to appear 
anywhere. The Appellant's Counsel, however, have con- 
tended, that the Bespondent was deprived, in a ' suit or pro- 
ceeding ' whidi they say was commenced by the Commission, 
or by what took place between the Commission and report, or 
I7 tbe report or its i^isttatioii, or by the filing of the articles 
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in AiignBt, 1855, or by the service in that month of a copy of 
those ortides on the Bespondent Their LordBhips, however, 
are of opinion with Sir John Dodson, that this proposition ia 
untenable; The report was not, the inquisitioD, or investiga- 
tion, nnder the Gommisaion was no^ nor was the Commiasion, 
nor was the Appellant^s application to the Archhiahop fur a 
Contmission, a suit, or the commencement, or any part, of a 
suit The Commission and the iaqoisition or investigatimi 
under it, were merely steps for obtaining the opinion, and the 
report was merely the opinion so obtained, of five clerical 
gentlemen, in the selection of not one of whom hod the pro- 
posed Beui a voice, whether there was prmd faeU gronnd for 
institnting a soiL Neither the report made, nor any rq>ozt 
capable of being made imder the Conunission ; no i^istiation 
of the r^wrt, or of any report ; no approval of i^ amounted, 
or could have amounted, to an abjudication of heresy or error 
of any kind against the Eespond^t He conld not lawfully; 
before the year 1656, have been deprived, ponished, or cen- 
sured, without his consent, nor in, nor after the year 1856 was 
it, independently of what took place in April, 1856, or the 
following month, possible, without his consent, to deprive, 
punish, or censure hint. 

" Then, as to the .filing of the articles in Aiigasb, 1855, and 
the service in the same month of a copy of tiiem on the 
Bespondent, each of these steps he was entitled to diar^ard 
until served with a citation or requisition under tiie 9tii 
eectionof the Act, in themaimer directed by the 10th section; 
as long as there was no such service of a citation or requi- 
sition, the articles (though preventing Letters of Beqnest) 
were, in truth, as against him, a nnllily. The articles — ^not 
intituled in any Court, not headed, ended, or described, aa 
belonging to or connected with aoy Court, purported to |ao- 
ceed &om the Archbishop, as ' Frkiiate of aU England, and 
Metropolitan.' They did not cit^ conunand, require, oc 
invite the Sespondent'a attendance or appearance in -ai^ 
Courl^ or at any place or time, nor had any date of place or 
time ; nor in fact until some time after March, 1856, was 
there any citation or requisition such as directed by ihe 9th 
sectionj or such as to require or make necessaiy any appear^ 
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ance or attenfaon upon the part of the Archdeacon, or to 
iend«r any such step material for hU piotection or to his 



" And their Lordships, though in the present instance differ- 
ing to some extent from the very able Judge who advised the 
Archbishop on the occasion of Uie Bath sentence, agree in the 
opinion then declared hy that eminent lavyer, that the word 
' suit,' nsed in 'the 20th section, ' means a suit in the Arches 
Court, or any other Court of that description,' Dr. Lushing- 
tcm added the words 'properly answering to the terms in 
which it is erpressed;' but he did not^ we beliere, by those 
vords intend to change the sense of what immediately pre- 
ceded them. And, if we do not think with him that (to 
boRDw again his language on the same occasion] ' in the suit in 
the Court of Arches, the issuing of a citation is the com- 
mencement of the suit,' we think that the service of the 
citation is so, — [His Lordship here referred to the judgment 
of the Bight Hon. Br. Lushington, at Bath, which was in- 
elnded in the transcript of the proceedings.] — ^Ihe expression, 
iHiwOTer, 'think with him,' that I have used, may be not 
exacUy accurate ; for considering the cases of Ray v. Sher- 
wood (1 Curteis, 173), and Sherwood v. Ray (1 Moore's P.C. 
Cases, 353), and the admitted course of the Ecclesiastical 
Coorts at Doctors' Commons, their Lordships deem it likely, 
that in the passage just read, from the judicial opinion de- 
livered at Bath, ' service ' was said or meant in the place of 
' iffrn'ng ' where the latter word occurs. The circumstance 
that, by the 13th section of the Act, Iiotters of Bequest are 
prevented from issuing after articles are filed, as mentioned 
in the 7tb section, does not appear to us to make the articles, 
or tha filing of them, or l^e service of a copy of them, the 
commencement of a suit. They may, by the subsequent 
service of a valid citation, or requisition, be drawn down, in 
^ect, to the date of that service, but cannot, as we conceive, 
bring np that service to an earlier date. 

"The rule, ormaadm, 'Semper in dvhiis heaigmora prc^e- 
rmda,' is, we believe, as true in the l&w of England as it was 
in the Soman law, and the Statute before us is at once a law 
of criminal procedure as to the offences to which it relate^ 
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and a Statate of limitations as to penal prosecntioiiB. With 
tefeience to that charactflr, the presumption ot iuclinatioti, 
where piesumption or Inclination can find place, ought to be, 
as their Lordships conceive, not against, but in favour of, tihe 
person charged with an offence, and emed penall7 under it. 

" And their Lordships are of opinion, that they constrae fhe 
20th section consistently with the roles and idiom of Uifl 
English language, and ' omni conaidatiid aeriptwrd,' agtee&hlj 
to the spirit and general intention of this Act of Parliamenli 
by holding, as they do, with the learned Dean of the Archer 
that a suit was not institated by the application for the Com- 
mission, or by the Commission, report, and articles, or by any 
one OT more of them, or by the service of tiie articles on the 
Bespoodent ; tiliat the snit consequently, in which the Balb 
judgment was pronounced, was not commenced, was not a 
"proceeding" begun, before April, 1856 ; that the Respon- 
dent not having been proved to have committed any offenod 
after the year 1853, there was accordingly no suit commenced 
within the time prescribed by the 20th section ; that thd 
Commission and report fell to the ground, therefore, and be- 
come wholly worthless ; tiiat every proceeding, if any, as 
existed before June, 1856, having thus, before June, 1856, 
failed, and become extinct, no such proceeding was capable of 
supporting or assisting anything done in or after June, 1856; 
and that as the necessary result of such a state of things, the 
proceedings against him suhseciuent to the year 1866, were 
altogether groundless and bad. 

" We are not unaware of the inconvenience possible to arise 
from unavoidable delay between the issuing of a CommissioD 
and the making of a report under it, according to our read- 
ing of the Act ; but neither can we avoid seeing the mischief, 
equal or greater, as we think, likely to arise, &om holding 
that a penal suit may be instituted against a clergyman, 
founded on a report made twenty years before it The Court 
of Queen's Bench possibly has, and possibly would exercise, 
the power of interfering, at the instance of an accused clergy- 
man, in a case of long inaction, after the end of the fourteen 
days mentioned in the 8th section. That, however, is a point 
on which their Lordships tliijik that they may weU, and 
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onght to, abstain &om intiiiuitiiig any optnioiL It may be 
added, with reference to the Lettera of Bequest mentioned in 
tiie 13th eectioD, lihat if they can be issued vithont a Com- 
misaion, but not after the two years, or if the suit in the 
Coort of Appeal of the ProTince tmder the Letters of Eeqnest 
mTifit be commenced within the two years, it is difficnlt (if 
not impossible) to coDcdve that it was intended that a piivato 
proeecotor or promoter, or even the Bishop of the Diocese, 
should be allowed an nnlimited time for commencing a suit 
after a CommissioQ and report, Conatniing the langnage of 
the Statute as I have said, we feel somewhat less difSdenca 
in differing from so high an authority as the learned Judge of 
tiie Consistory Court of London, than we otherwise should do, 
by Teason of the early paragraphs (especially the second parap 
graph) of the opinion delivered at Bath by him, in favour of 
holding the Appellant not barred of hia prosecution, by lapse 
of time. 

" It aeems to be a just inf^ence that the learned Judge was 
piecladed from taking time for deliberation ; nor is this all 
that tends to diminish oar self-distrust. There is the weighty 
Judgment now before os of that experienced and weU-informed 
ecclesiastical lawyer, the present Dean of the Arches, and 
there are previous judicial opinions entitled to much con- 
sideration and respect, with which that judgment agreed : 
We may instance the cases of The Bishop of Lincoln v. Day 
(4 Notes of Cases, 290), and Brookes v. Cresswell (1 Boberta. 

Eca Eep. 606), and that of The Bishop o/ITerefm-d v. T n 

(2 Boberts. Ecc. Hep. 595, where probably by the way, p. 
605, the word 'issuing' should be 'serving*), respectively 
before Sir Herbert Jenner Fust and Sir John Dodson >>imap1f, 
to which, perhaps, may be added Mbnckton's Case (3 Hotea 
of Cases, Suppl p. liv.) before Dr. Lushington. 

" For the reasons that have been now stated, it is their Lord- 
sbqis' intention to report to Her Majesty that, in their jndg- 
ment^ the present appeal shoold be dismissed, but wiUiout 
costs. Of course it is understood that upon the question of 
hetorodory, the question whether the Bespondent has at any 
time nttered heretical doctrine or committed any ecclesiastical 
off^Dce, their Lordahips have intimated no opinion." 
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Thb Ifembers of tlie Jodioial Oommittee who sat^npon t 
Appeal mn: — 



The Abcsbibhop of Tdkk (Ltm^ef) was also amnmonad to attend it the 
hearing. 



[Barooation of a Caiate'a licence. The JndgDient decides that tJieie liei no 
appeal to the Judicial Gammittee of tha Privy Conncil, ntider' tha atatntoa 
26 Han. YIII. o. 19, 2 ft 3 Will. IT. c. S2, and 8 ft 4 Will. IT. c. 41, 
from a dedaion of tha Archbishop confirming the levocation by tha Biahop at 
1h« licence of a stipendiaiy curate, under 1 & 3 Tict. a. 106, 8 98.] 

The Hev, A, Foole was licensed hj the Bishop of London 
(Blom£eld), in 1851, to the curacy of St, Bamahas', in the 
District Chapehy of St. Paul's, Wilton I'lace. In the winter 
of 1 857-8, a considerahle agitation baTing arisen on the anhject 
of the practices sud to be adopted hy the clergy of that 
parish, and espedally hj Mr. Poole, and a complaint having 
1>een forwarded to the Bishop of London (Tait) bj the Hon. 
and Bev. F. Baring, Mr. Poole was enmrnoned to an interview 
with the Bishop at London House, on March 23d, 1858. 
After this interview, some time having elapsed on acconnt of 
the Easter holidays, the Bishop of London wrote to Mr, Poole 
aa follows, on May 8th : — 

" London Honw, May 8th, 18GS. 
" Bev. and dear Sir, 
" I have very caiefhlly, and with a very earnest desire to 
do what is right, considered the complaint made against yon 
by the Hon. and Bev. F. Baring, and the commimicatimis 
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which have passed between myself and joa in connexion with 
that complaint 

" While I tally admit that the statements you have made 
to me tend to make me look with much suspicion upon the 
particular evidence laid before me, I regret to say that, quite 
independently of that evidence, I am led by your own admis- 
sions to regard the course you are in the habit of pursuing, in 
reference to Confeasion, ss likely to cause scandal and injury 
to the Church. I feel, especially, that this questioning of 
females on the subject of violations of the Seventh Command- 
ment is of dangerous tendency; and I am convinced generally 
that the aort erf' systematic admission of your people to Con- 
fession and Absolution, which yon have allowed to be your 
practice, oaght not to take place. 

" Under the circumstances, I feel I ought to mark my sense 
of the impropriety of what you describe as your practice, tmd 
I shall therefore feel myself bound, though with great pain, 
to withdraw yonr Licence as Gnrate of St Barnabas', and shall 
send you formal Notice accordingly. 

" I earnestly pray that this solemn protest on my part 
against a course in which I believe yon have departed fVom 
the spirit and practice of the Church of England, and assimi- 
lated your mode of dealing with your people too much to the 
system of the Church of Kome, may cause you to pause and 
reflect on the dangers to which such a course of action as you 
have adopted may expose both yourself and those over whom 
you exercise influence ; and I trust you will allow me to add, 
that I shall at any time be glad to give you my best advice 
and assistance in the difScnlties in which you are involved. 



" Rev. and dear Sir, 

" Yours faithfuUy, 
"A. C. London." 



" Rev. Alfred Poole." 



On May lltb Mr. Poole wrote to the Bishop, requesting to 
be allowed to defend himself, and begging that the charges 
against him might be drawn out more specifically. The 
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Bieliop, howeyer, replied that lie considered that he had auffi- 
aently specified the reasons which made him think it right to 
withdraw the licence ; and, after receiving a further represen- 
tation &om Mr. Poole, sent, on Alaj 18th, 1858, a formal 
document, which was as follows : — 

" To the Reverend Alfred Poole, Clerk, B.A. licensed to 

perform the office of Assistant Stipendiary Curate in the 

Church of St. Barnabas, in the district chajrelry of St. 

Paul, Wilton Place, in the county of Middlesex, and 

diocese of London. 

" We, Archibald Campbell, Bishop of London, do herebj 

give you notice, that for a cause which appears to us jost and 

reasonable, namely, that admitting females to confession, yon 

address to them questions of a character calculated to bring 

scandal on the Church, it is our intention to revoke the Licence, 

dated the 26th day of September, 1851, granted to you by 

our predecessor, Charles James, late Lord Bishop of London, 

to serve the said Church as Assistant Curate. And in order 

to give you sufficient opportunity to show cause to the contrary, 

we appoint you personally to attend us for ^at purpose, at 

London House, St James's Square, in the said county of 

HiddleseK, on Saturday, the 22d day of May instant, at 10 

o'clock A.1C. nnleas yon prefer at any time before that day, to 

show such cause in writing, under your hand, addressed to us 

at the same place. 

" Given under our hand this 18th day of May, in the year 
of our Lord 1858. 

" A. C. London." 

Mr. Poole thought it preferable to make his defence in 
writing. His letter, dated May 21, contwned the following 
statement : — 

" I have to acknowledge your Lordship's letter of the 18th 
instant, accompanied by a citation to appear before your Lord- 
ship on Saturday next, the 22d day of May instant, at 10 
o'clock A.U. to show cause against your Lordship's threatened 
sentence of revoking my Licence, unless I prefer at any time 
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before that day to ghow Buch canae in writing under my 
hand. 

" Id obedience to yonr Lordship's comm&nd, I therefore 
proceed to address to yonr Lordship what appears to me to be 
necessaiy on my behalf. 

" The ground npon which your Lordship intimates yonr 
intention to withdraw my Licence, is, tliat ' admitting females 
to Confession, I address to them questions of a character cal* 
cnlated to bring scandal on the Chnrch.' 

" 'iliis cbarge is made in general terms, and I do not know in 
what way I can meet it anless it be by a general, bat a solemn 
and entire dental of its tmth. I admit that when persons, male 
or female, hare sooght my ministry in Confession, I have put 
to them snch questions as hare been suggested by the matters 
confessed, which hare appeared to me necessary, in order to 
enable me to give the * counsel and advice ' which the case 
required. But I solemnly assert that I have never put any 
questions of a nature, or in a manner, or in language '-calcu- 
lated to bring scandal on the Church,' or otherwise, than was 
calcolated to assist the penitent, and to enable him or her to 
receive more effectually the consolation or advice which, as 
the minister of the Church, it was my duty to impart So for 
as the charge is general, I do not see how I can answer it 
more perfectly than I now do, unless it be to repeat what I 
have (in substance) told yonr Lordship already in my letter of 
the 11th instant, that I am ready to follow yonr I^ordship's 
godly admonitions, if yonr Lordship will be kind enough to 
point out any particulars in which your Lordship thinks me 
to have erred, and to give me such instructions as shall enable 
me to conform my practice to the laws and spirit of the 
Church. 

" But referring to the particular charges which have been 
brought before yonr Lordship by the Ilononrable and Keverend 
Mr. Baring, and to which your Lordship has already drawn 
my attention, I beg to remind your Lordship of my verbal 
denial of the charges made in your lordship's presence, of the 
written statement which I had the honour to lay before you 
on the 22d day of April last, and of my two subsequent 
Letters, dated the llth and 16th of the present month. 
N 2 
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" In addition to what I have therein stated to 7onr Locd- 
ship, and whicb I beg maj be received as part of mj present 
anawer, I have to saj, that in a charge so grieTOualj affecting 
my chu^cter as the present, (may I add, one of the moet 
serioos that can be brought against a CiergTman), and calcu- 
lated to bring so mnch scandal on the Ohorch, I feel entitled 
to ask, (and yoar Lordship will, I hope, pardon me for eaying 
that I ask it not as a faronr bnt as a right, which every one is in 
every case entitled to), that my accusen may be brought before 
me, and that I may meet them face to face, and be allowed 
sncb assistance as I may require for my defence ; and for this 
pmpose I request yonr Lordship to allow me to be furnished 
with a statement in writing of the particular chaises whidi I 
may be required to meet, and to assign a time when I maybe 
heard by myself, or by my adviser, before yonr Lordship, and 
I may also adduce such evidence on my part as I may be 
advised. And I beg to ask your Lordship to give me the 
benefit of such an investigation of the charges made against 
me, as is provided by the Act of the 3rd and 4th Vict, c 86, 
B. 3." 

On the next day the Bishop replied as follows : — 

" Londou HouM, 2!d Ha;, 1858. 
" Rev. and dear Sir, 

"I have carefully considered yonr letter, dated 2lBt May, 
which I received last night, and which I understand to be 
your formal answer to the Citatiou to appear before me this 
day, at ten o'clock, unless you preferred to show cause why 
your Licence should not be revoked, by sending to me a 
written statement. Your letter of the 21st, with your previous 
communications referred to in that letter, I take to be your 
defence, and I greatly regret that I do not, from what you have 
urged, feel myself exonerated from the duty of revoking your 
Licence. 

" Yon request me, as I understand, in the last paragraph of 
your Irftter of the Slst, to issue a Commission to try your case, 
I have, of course, during the long time that the matter has been 
before me, very carefully considered what manner of proceed- 
ing would be most for the interests of the Church, while it 
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was just to yoa ; and I have thought that it waa best to exer- 
cise that coatroUing power which a Bishop is entroated with 
in dealing with the Curates of hia diocese, lo decide such 
matters personally, Bnbject to an appeal to the ArchbiBhop. I 
beg to assure 70a that I think yoa will be perfectly jaetified 
HI exercising this right of Appeal, and any opportunity which 
yoa desire of having yoni case more ftilly stated wonld, in all 
probability, occur on such Appeal 

" I am bound to thank yon for the expression of yonr 
readiness to follow my ' godly admonition,' and I indeed hope, 
that if the matter had to commence a&esb, and yoa were 
entering on the dnties of your core, that yoa would conform 
yoar practice to what I should prescribe, bnt nnfortanately it 
is with the past that we hare now to deal ; and I feel con- 
vinced, that taking npon yoarself very difficult and delicate 
icaponsibilities, you have, in your way of meeting them, 
bronght great scandal on the Church. And this it is which I 
feel calls upon me for the present ptunAil step. 

" I assure yoa most sincerely of my personal regard, and of 
my perfect willingness, if in any way at any future time you 
should again be labonring under my care, to give yoa my best 
advice and direction in all difficulties. 

" Believe me to be, 

" Eev. and dear Sir, 

" Your fiutbful Servant, 



On the 25th of May tlie licence of Mr. Poole was revoked, 
in a document which runs as follows : — 

" Archibald Campbell, by Divine permission Bishop of 
London, to the Rev. Alfred Poole, Clerk, B.A. 

" Whereas our predecessor, Charles James, Lord Bishop of 
London, did on or about the 26th day of September, in the 
year of our Lord 1851, by a Licence under his hand and 
episcopal seal, grant unto you his Licence to perform the 
office of Assistant Stipendiary Curate in the Chui-ch of St. 
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Bamabas, in the District Chapeliy of St Paul, W ilton-pUce, 
in the county of Middleaex, within our Diooese and Jarisdiction, 
and did assign unto 70a the yearly Btipend, in the said Licence 
mentioned, for serring the Baid Core : Now we, by virtue of 
the power and authority given to ua in this behalf, by an Act 
of Parliament made and passed in the Ist and 2Qd yean of 
the reign of Her present Majesty Queen Victoria, entitled, 
' An Act to abridge the holding of benefices in plurality, utd 
to make better provision for the residence of the clergy ,' and 
of all other power and authority vested in us, ordinary and 
episcopal, for sufficient causes us hereunto moving, do by these 
presents revoke, annul, and make void the said Licence. And 
we do hereby dismiss and remove you, the said Alfred Poole, 
from the office of Assistant Stipendiary Curate, in the Church 
of St. Barnabas as aforesaid, firom the day of the date of these 



" Given at Jjondon House the 26th day of May, in the year 
of our Lord 1858, and in the second year of our consecration. 
" As witness oui hand and episcopal seat, 

" A. G. London." {L.S.) 

Upon this Mr. Poole made his Appeal to the Archbishop 
of Canterbury (Sumner) under the Act 1 & 2 Vict. c. 106, 
sec 98.' 

The Petition of Appeal, after giving a histoiy of the matter 
from the beginning, prays as follows : — 

" That your Grace will be pleased to annul the said revoca^ 
tiou of his Licence by the Bishop as aforesaid ; and that your 
Grace will be pleased to appoint a time for the hei^ng of the 
Petitioner on the matter of the afud Appeal ; and that at the 
time so to be appointed by your Grace, you will be pleased to 

' The irordi of the Act are : " Pronded aJways, that «a.j Bach Curate nay, 
within one month after service upon him of such MTocatioiii, appeal to the 
Archbishop of the Provjnce, nbo nhall confinn or annul such rerocatioi), as 
to him shall appear jiut and proper." 

The irhole section is not free from amlnguity. It begins by empoirering 
a Biabop to license any Cnrate actually employed by a non-resident Incumbent 
vithout an express nouiinatioo, and tben proceeds to enact that the Bishop, 
after giving " the curate " the opportunity of justifying htinself, may revoke 
' ' any lieena granttd U> any Curate, "coaclading with the woidi abara quoted. 
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mt jndicially and to hear him, the Petitioner, by Connsel, oa 
the matter of the said Appeal, and to allow any witnesses to 
be examined vivd voce, whether against the said Fetitiooer or 
on his behalf, for the following amongst other reasons : — 

*' 1. Becanse, nnder the circumBtances, the Kevocation of 
the Petitioner's Licence by the Lord Bishop of London is 
unfbonded and nnjast. 

" 2. Because the Statements forwarded to the Bishop o{ 
London by Mr. Baring aie in substance entirely and delibe- 
rately mitme. 

** 3. Becaose the Bevocation of the Licence by the Bishop 
is gronoded by his Lordship npon certain supposed admissioDS 
and confessions made by the Petitioner, which he has never 
bad an opportonity of explaining, tbe langaage of which be 
does not know, the Bishop's nnderstanding of which he does 
not know, and a copy of which, as taken down by the Bishop, 
has been refused him by his Lordship, so that the Petitioner 
cannot tell for what cause his Licence has been revoked. 

" 4. Becanse the Petitioner has never had sufficient oppor- 
tunity given to him of showing caoae why his Licence should 
not be revoked, his supposed admissions and confessions never 
having been distinctly stated, so that he knew not, and knows 
not now, what he is supposed to have admitted ; and the 
Bishop having sent his own adviser to take evidence agunst 
him behind hia back, and without . giving him any notice 
thereof, and having refused to assign a time when he might 
be confronted with bis accusers, and might be heard, and 
might addace evidence before his Lordship, as requested in 
the Petitioner's letter of 21st May. 

" 5. Because he has always and ex animo acceptedj and 
does now so accept, what he believes to be the law and doc- 
trine of the Church of England, and does not desire, and 
never has desired in any respect to go beyond it, and believes 
ioniS^^that he never has in any respect gone beyond it in his - 
practice. 

" 6. Because the notice to your Petitioner to appear and 
show cause before the Bishop was not served in such manner 
as is provided by the 112th section of the statute of the 
Ut & 2nd Vict c. 106, before referred to. 
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" 7. Becftuae the Petitioner's personal cbaracter has been 
grievously Attacked, and charges revolting in their nature, and 
derogatory to his position as a Clergyman, have been made 
against him, not only in the statements forwarded by Mr. 
Baring, as above mentioned, bat also in the Citation of the 
Bishop of the 18th of Hay, hereinbefore set forth, wherein 
the Bishop accuses him of asking scandalons questions of 
women, although the Petitioner has always moat Bolemnly 
denied, and, does now most solemnly deny the same. And 
the Petitioner says, that it is just that he should have an 
opportunity of defending himself and clearing his character 
openly and before a Judicial Tribunal, and of testing the 
obancter of his accusers and examining their stories, all which 
has been hitherto denied him. 

" 8. Because grave doctrinal questions may arise on this 
Appeal ; and it is just to the Petitioner and respectful to your 
(jrace, that your Grace and your Grace's Vicar-General shoold 
be attended by counsel, to assist the Petitioner in a matter of 
vital importance to himself, and which without such assistance 
he is nnabte properly to conduct, and to aid your Grace towards 
the determination by your Grace of such questions. 

" 9. Because the course pursued by the adTiBers of the 
Bishop, both in withholding &om the Petitioner any definite 
statement of his supposed admissions, aod in assigning various 
indefinite and conflicting reasons for the revocation of the 
Petitioner's Licence, is exceedingly embarrassing to the Peti- 
tioner, and he is very desirous of legal assistance in the con- 
duct of a case so difficult and complicated, and so important 
to the Petitioner. 

" And your Petitioner will ever pray, &c." 

The Appeal was presented on the 24th of June. On the 
9th of July the Archbishop answered as follows : — 

" Lambeth Palace, 9lli July, 1858. 
" Ileverend Sir, 

" I have considered very carefully the statements contained 
in your petition of appeal against the Kevocation of your 
Licence, as Curate, by the Bishop of London, which you 
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)uve presented to me nnder the proviBions of 1 de 2 Vict, 
cap. 106, 8. 98. 

" Under that statute the Bishop has power, after having 
given to the Cnrate snfScient opportunity of showing reason 
to the oontraiy, to revoke, sammarilj and without farther 
process, any licence granted to any Curate, for any cause 
which shall appear to such Bishop to be good and reasonable. 

" Mj duty, therefore, is to examine, in the first place, 
whether sufficient opportunity baa been given to you of show- 
ing reason to the contrary. And I find that by a formal 
letter under the hand of the Bishop, dated 18th May, you 
were appointed personally to attend the Bishop for that 
purpose at London House on 22d May, unless yon preferred 
at any time before that day to show such reason in writing 
raider your hand ; and that on 21st May, in obedience to the 
Bishop's letter, yon addressed to him, in writing under your 
own hand, what appeared to yon to be necessary on your own 
behalf. 

" I have to consider, secondly, whether there has been good 
and reasonable canse for the revocation of your Licence. 

" It appears from the statements in your format reply of 
the 21st May, and in your letter of the 15th May, to which 
in your formal reply you refer the Bishop, that yon have been 
in the practice of conducting a system of private Conlesaion 
and Absotntion amongst your people, and that the Bishop 
deemed such practice to be not authorized by the Church of 
England, and to be calculated to bring scandal on the Church. 

" I concur with the Bishop in the view which he has taken 
of your practice in this respect, and therefore think it jost 
and proper to confirm the Revocation of your Licence, and 
I confirm it accordingly. 

" I am, Reverend Sir, 

" Your faithful Servant, 

" J. B. Cantuak." 

"The Rev. Alfisd Poole, 

" St. Barnabas' College, Pimlico." 
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A fonnal sentence confirming the Kerocation of the Licence 
was signed by the Archbishop on the same daj. 

On November 23d, 1858, a Kule was obtiuned from the 
Court of Queen's Bench to show Canse whj a Mandamus 
should not issue to the Archbishop of Caaterbury, commanding 
him to make inquiry into the Appeal of Mr. Poole, according 
to the proTisions of the Act 1 & 2 Vict cap. 106. 

The rule, after hearing, was made absolute, and was as 
follows : — 

" Friday the Twenty-eighth day of Jannaiy, in the Twenty- 
second year of the leign of Qoeen Victoria. 

" In the Queen's Bench. 

" Middlesex. — Upon reading the afBdavit of John Bird, 
by Divine Providence Lord Archbishop of Canterbuiy, and 
upon hearing Counsel on both sides, — It is ordered that a 
Writ of Mandamus issue, directed to his Grace the Lord 
Archbishop of Canterbury, commanding him to make or 
cause to be made inquiry into the Appeal of the Bev, Alfred 
Poole, Clerk, and the matters complained of, according to the 
provisions of the statute of the 1st and 2d year of the reign 
of Her present Majesty, chapter 106, and to hear the said 
Appeal and decide the merits thereof. 

" Mr. BoviLL for the Prosecutor. 

" Mr. Attorney General for the Defendants. 

" By the Court." 

In consequence of the Mandamus, the Appeal was heard 
by the Archbishop in February, 1859, at Lambeth, Dr. 
Lushington being his AsBessor. 

The Keport made by the Assessor did not purport to criticise 
or review the discretion exercised by the Bishop of London 
upon the facts brought before him, but to test the mode in 
which it had been exercised by the ordinary principles of 
justice and the requirements of the Statute Law ; thus leaving 
the matter &ee for the judgment of the Archbishop on the 
propriety of withdrawing the licence on the grounds alleged. 
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The Report waa to the following effect : The Act 1 & 2 
Vict c 106, B. 98, provides that " The Bishop shall have 
power, after having given to the curate safficient opportaoity 
of showing reason to the contrary, to revoke summarily and 
withoat further process any licence granted to any carate, and 
to remove snch curate for any cause which shall appear to 
each Bishop to be good and reasonable, "aubject to an appeal 
to the Archbishop, who shall confirm or anotil auch revocation, 
aa to him shall appear jost and proper." 

The curate then ia to have an opportunity of ahowing 
reason against snch revocation. But, since the manner of 
doing this is not prescribed, it must be taken to mean such 
opportunity of defence aa common justice would require. 
" The Bishop is invested, subject to an appeal, with an un- 
limited discretion." But during the twenty years since the 
Act was passed there are very few instances in which this 
great disctetionary power has been alleged to have been 
misosed. The Bishop can also choose his own mode of pro- 
ceeding, provided it is consistent with sabstantial justice. 

IsL It is essential to justice that the accused person shoald 
know when an accusation is brought against him. Mr. Foole 
was informed of this in the letter of March 22A, 1858. 

2d. It is essential that the accused person should know 
(where the proceedings are of the nature of inquiry) what is 
alleged against him. The grounds on which the Bishop in- 
tended to proceed are clearly set forth in the letter of May 
8th, VIZ. not the evidence sent by Mr. Baring, but Mr. Poole's 
own admissions as to his practice in the matter of Con- 
fession. 

3d. The matters alleged must be stated with sufficient pre- 
cision. Kot only does the Bishop state these matters clearly in 
his letters of May 8th, May 13th, and May 18th } but Mr. Poole, 
in his letters of May Idth and May 2Ist (the latter being bis 
answer to a request for a formal defence), admits the facts on 
which the Bishop grounds his decision. He denies the matters 
asserted by Mr. Baring ; but these had been put aside already. 
He requests to be confronted with his accusers j but the only 
accuser was the Bishop, who offered him an opportunity of 
personal ezplauation. He denies, very naturally, the inferenco 
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which the Bishop drawB from hie practice, bot he admits tUe 
practices to which the Bishop objects. 

As to the matter of Cact, it appears as the admitted result 
of a review of the whole subject, — First, that Mr, Poole did 
not make confession a condition of admission to the Com- 
manion ; that confession took place in the Sacristy, whether 
dark or otherwise ; and that, as it was a place of passage, 
the doors were locked to prevent intemiption. Second, that 
when women, who had sinned against the Seventh Command- 
ment, came or .were sent to Mr. Poole for confession or 
absolution, be did, in the Sacristy, at their own request, pat 
certain questions to them respecting their violation of the 
Seventb Commandment, not in the gross language mentioned, 
but the questions were such as, in the opinion of the Bishopi 
would bring scandal on the Church. 

The B«p0Tt ended with a statement that the matter for tbe 
Archbishop's decision was now narrowed to the single qae»- 
tioD, whether the facts admitted afforded sufficient cause for 
the revocation of the licence ; that, on the one band, it waa 
contended that Mr. Poole had acted justifiably, and as he was 
required to act; on the other band, tt was maintained that the 
course he had followed wafl not justified by the laws of the 
Church, and was contrary to her spirit and practice. 

Upon this Report the Archbishop gave the following de- 



" With tbe able assistance of my learned Assessor, I have 
given the merits and circumstances of this Appeal my most 
serious and careful consideration. 

" I am of opinion, that the proved and admitted allegations 
afford, in the language of the Statute, good and reasonable 
cause for tbe revocation of this licence, and that the Lord Bishop 
of London has exercised a sound discretion in revoking the 
same. 

" And I am farther of opinion, that tbe course pursued by 
the Appellant is not in accordance with the Bubric or doctrine 
of the Church of England, but most dangerous, and likely to 
produce most serious mischief to the cause of morality and 
religion," 



.vGooglf 



ARCHBISBOP'S FINAL DECISION. 189 

The Tevocation of the licence haring thus been confirmed by 
the Archbishop, Mr. Poole presented a petitioQ to the Qneen 
ID Coancil, cUiming a right of ^peal against the Aicbbishop'B 
senteDce. The petition was, according to the prayer contained 
in it, referred to the Judicial Committee of Privy Council. 

Notice traa given to the Bishop of Ijondon of Mr. Poole's 
intention to apply to the Judicial Committee for an inhibition 
and citation, to be issued by virtue of their appellate jnriedic* 
tion to the Archbishop and Bishop of London. To this, 
however, the Bishop mnde no reply. 

On Feb. 20th, 1860, Dr. Fhillimore, Q.G., appeared before 
theJndicial Committee on behalf of Mr. Poole, and moved, 
ex parte, that the inhibition and citation should issue, and 
that the appeal of Mr. Poole should be entertained. It 
was decided, that in order to allow the parties to argae the 
preliminary question of the admissibility of the appeal, and 
thus save the expense of proceeding to the appeal itself, 
notice should be given by the Registrar of the Privy Council 
to the Bishop of London and the Archbishop of Canterbury, 
in order that they might, if they thought fit, appear to dispute 
the qnesti(m at this stage. The Bishop of Loudon having 
declined to instruct Counsel to appear for him, the motion 
was renewed on March 7th, 1860^ upon which occasion Lord 
Chelmsford pronounced the opinion of the Court, to the effect 
that their Lordships, not having had the advantage of hearing 
counsel against the right of appeal, and being unwilling to 
exclude the further consideration of the case, thought it proper 
to admit the Appeal, reserving, however, all question aa to the 
competency of the appeal, and liberty to protest against it 
On this a citation was issued to the Archbishop and the Bishop 
of London, being served upon the Begistrar of the Court of 
Arches and the Secretary of the Bishop of London. The 
Bishop of London hereupon entered a protest, denying the 
jurisdiction of the Judicial Committee of the Privy Council in 
the matter stated in the citation ; alleging that the act of 
revocation was an act not done by an Ecclesiastical Court or 
Judge, but by virtue of the Statute Ist & 2nd Vict. c. 106, 
from whence an appeal lay to the Arclibishop in person only, 
and not to any Ecclesiastical Court or Judge, to confirm or 
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annnl such leTocation ; that sncli appeal was in &ct and in lav 
made to the Archbishop, and personally tried and determined, 
hy virtue of, and in accordance with that Statnte only ; that 
the IleBpondent, the Bishop of London, had notice only to 
appear or attend before the Archbishop at the hearing of the 
appeal, by a letter from His Grace's Secretary ; that prevtooa 
to Buch hearing, there were no pleadings or acts in Court ; 
that at the hearing no minnteB were taken or recorded, no 
depositiona or affidavits read, or witnesses examined, and that 
no appeal from the sentence of the Archbishop is reserved or 
lies, tinder the provisions of the Statnte 1st & 2nd Vict. 
c 106, to Her Majesty in Council ; and that neither Her 
Majesty in Council, nor the Judicial Committee, had any legal 
or Ecclesiastical Jurisdiction over the Archbishop or the 
Kespondent, in the matter of the revocation of the licence, or 
any authority to entertain, hear, or determine the appeal. 

This protest was supported by an affidavit from the Secre- 
tary of the Archbishop of Canterbury, who stated that he was 
present at the hearing of the Appeal, in pursnance of the man- 
damna; that the Appeal was heard by the Archbishop him- 
self in camerd, and not in any of the Archbishop's Courts, 
which were enumerated as follows : — (1) Court of Arches ; (2) 
Court of Audience ; (3) Court of Peculiars ; (4) Commissary's 
Court of the Diocese of Canterbury ; (5) Prerogative Court of 
Cwiterbury ; (6) Court of Master of Faculties ; (7) Court of ■ 
Vicar-Ueneral of Canterbury ; that there were no minutes, 
pleadings, or acts of Court brought in ; that witnesses were not 
examined, but refused by the Archbishop, under advice, when 
offered ; that there n'ere no affidavits or depositions, but only 
the statements of the Appellant himself and of three other 
persons, not taken on oath ; and that since he had been Secre- 
tary all appeals of this kind had been made in writing, and 
not vivd voce. 

The Queen's Advocate (Sir J. Harding) Mr. Montague 
Smith, Q.C., and Dr. Swabey, appeared for the Bishop of 
London; Dr. Phillimore, Q.C., Mr. J. D. Coleridge, and 
Mr. Bullar, for the Appellant 

It was argued, on the side of the Bishop of London, that 
no cause was pending. Who, it was asked, were the parties ? 
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where was ihe record? Where was the evideoce? "What 
was the prayer ? It was evident that the provieioa of 1 & 2 
Vict cap, 106, aec 98 made the Archbishop's sentence final. 
The act of withdrawing a licence was not a judicial act, done 
in court, bnt an Episcopal act, like those of consecration, ordi- 
nation, the granting or refusing of Lambeth degrees or special 
laarriage licences. A discretion was lodged with the Bishop 
first, and then with the Archbishop. But if reference must 
te made to the Statute of 25 Hen. VIIL cap. 19, under which 
an appeal was claimed by the Appellant, it was evident that 
this Statute only applied to sach appeals as were previously 
made to Kome, Whatever before belonged to the Archbisliop 
belonged to him still ; and the Statute did not affect the pro- 
visions of the Canon law by which the " Vicarius" could be 
removed by the incumbent or by the Bishop. The discretion 
of the Bishop remained unless expretsly revoked by Statute, 
as was shown by several legal decisions {Cavdrei/'s Case, 5 Ca 
Rep.f.l; Stlesv. Bishop of Oxft>rd,Y&ugh&a, 21 -,1 Stephens' 
Ecd. Statutes, IGl, note ; Rennell v. Bithop of Lincoln, 
3 Bingham, 256, 261, 271); and by Johnson's " Clergyman's 
Vade-Mecnm " (1731), which says, " Licensed curates may 
be placed and displaced at the Bishop's discretion without any 
process of law." This discretion was confirmed by the Statute 
12 Anne, stat. 2, ch. 12, which gave no appeal to the Arch- 
bishop. The appeal to the Archbishop was first given in 
36 Geo. in. c 83, repealed by 67 Geo. III. c. 99, sees. 69 
& 74, which declares that the Archbishop shall determine tlie 
appeal in a summary manner. The Statute 1 & 2 Vict, c 106, 
gives no new appellate jurisdiction, nor can such jurisdiction 
be created by tlie Court. 

On the other side, it was contended that no Statute which 
gave an appeal to the Archbishop could be meant to take 
away the universal right of appeal in all Ecclesiastical causes 
given by 25 Hen. VIII. cap. 19, sec. 4. The matter was a 
jadicial proceeding, and no distinction could be drawn between 
the Archbishop acting in person or acting in Court. The 
Canon law showed that the order of curates was recognized in 
the Cbnrcb ; if so, they must have the common right of appeal, 
unless it were taken away from them by express Statute or 
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Canon. Wonld it be contended that, if the decision of the 
Archbishop had been againat the Bishop of London, he would 
have had no appeal? 

Judgment waa delivered on March 13th, 1861, by Lord 
Cranworth. It was addressed to the single question whether 
the appeal was admissible, and decided that there ie no appeal 
to the Jndicial Committee under 2 & 3 Will. IV. c. 92, and 
3 & i WilL IV. c 41, from a decision by the Archbishop con- 
firming the revocation of the licence of a stipendiary curate 
under the provisions of 1 & 2 Vict c. 106. 

" The only question on which we have to pronounce an 
opiuion in this case is, as to the right of Mr. Poole to appeal 
to Her ilajesty from a sentence of the Archbishop of Canter- 
bury, dated March the 23d, 1859, by which his Grace con- 
firmed the revocation by the Keapondent of the Appellant's 
licence as an assistant stipendiary curate in the church of 
Saint Barnabas, in the Diocese of London. 

" The case was ugued before ue with great learning and 
ability ; and our attention was directed to numetoua ancient 
ecclesiastical authorities supposed to bear on the question. 
But, after giving the most careful attention to all whtcU 
was addressed to us, we have come to the conclusion that 
the question turns, not on ancient ecclesiastical law, but 
on the trne constniction of, at most, two modem Acta of 
Parliament. 

" It is not necessary to decide whether there were or were 
not in our Church before the Reformation functionaries coire- 
spouding precisely to the stipendiary curate of the present 
day. It is sufficient for the purpose of enabling us to come to 
a satisfactory conclusion, that we should see how far ^hey have 
existed, and to what extent their rights have been recognised 
in modem times. 

" That such a class of persons existed at the beginning of 
the seventeenth century, is plain from the Canons of 1603. 

" The 47th Canon provides, that every beneficed clergyman 
licensed not to reside on hia benefice, shall cause the cure to be 
supplied by a curate, that is, a sufficient and licensed preacher ; 
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and the next GacoQ, the 48tli, goes oq to B&y that no cnrate 
shall be pennitted to serve in any place without examination 
and admission of the Bishop in writing, nnder his hand and 
aeaL 

"Though, doabtlesa, there was bj no means the same nmn- 
ber of curates then as in modem times, yet tt seems certain 
from these Canons that such an order of Ecclesiastics then 
existed ; and this Is made more plain by subsequent Acts of 
&e Legislature. 

" We are not awaie of any Statute bearing directly on the 
point prior to the 12th of Anne, cap. 12, sec 1. By that 
Statnte it was enacted that, if any rector or vicar should pre- 
sent any cnrate to the Bishop to he licensed or admitted to 
serre the cure in his absence, the Bishop should £z his stipend 
at an annual sum not exceeding 50^. And in case of any dis- 
pute as to the payment, the Bishop should summarily hear 
and determine the same ; and in case of non-payment he 
might seqneetei the profits of the living. 

" This Statnte shows clearly that in the reign of Querai 
Anne, curates, according to the modem acceptation of the 
word, were a class of Ecclesiastical functionaries conunonly 
known and recognised in the Church. 

" The next Statute to which it is necessary to refer is the 
36th of Geo. IIL cap. 83. The 1st section of that Statute, 
after reciting the Statute of Queen Anne, and that in many 
places the stipend thereby authorized was inadequate, autho- 
rises the Bishop, in cases where the incumbent is non-resident, 
to fix the stipend at any sum not ezceediug 751. per annum, 
and to allow the curate to occupy the rectory-hoosc. There 
are then some clauses putting, for certain purposes', perpetual 
curacies, and churches augmented under Queen Anne's 
Bounty, on the same footing as ordinary benefices. And then 
the 6tb section proceeds thus : — ' And whereas it is expedient 
tiiat the authority of Ordinaries to license curates, and to 
remove licensed curates, should be further explained, enlarged, 
and confirmed, be it enacted and declared, that it shall he law- 
ful for the Ordinary to license any curate who is or shall be 
actually employed by the rector, vicar, or other incumbent of 
any parish church or chapel, although no express nomination 
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of sacb cnnte shall have been made, either in words or in 
writing, to the Ordinary by the said rector, Ticar, or other 
iacombeiit : and that the Ordinary shall have power to revoke, 
snmmarily and without proceeB, any licence granted to any 
curate employed within his jurisdiction, and to remove soch 
curate for such good and reasonable cause as he shall approve ; 
snbject, nevertheless, to an appeal, as well in the case of a 
grant of a licence to a curate who has not been nominated, as 
in the revocation of a licence granted to a corate ; soch appeal 
to be made in either case to the Archbishop of the Province, 
and to be determined in a snmmaiy manner.' 

" By the 67th Geo. III. c. 99, bo much of the Act of Queen 
Anne, and of the 36th Geo. III. c. 83, as relates to the main- 
tenance of curates and to the fixing of their stipends ia 
repealed, together with the whole of an intermediate A<^, 
namely, the 53d of Geo. III. c. 149, which had contained pro- 
visions further extending the amount of stipend which mi^^t 
be assigned to them. This repeal does not touch the 6th 
section of the 36th Geo. IIL, inasmuch as that section does 
not relate to the maintenance of curates or the fixing of 
their stipend. This last Statute, the 57th Geo. Ill, c. 99, is 
wholly repealed by the 1st & 2d Vict. c. 106, except as far as 
it had repealed former enactments ; so that the enactments now 
in force appear to be the 6tb section of the 86th Geo. III. 
cap. 83, and the whole of the 1st & 2d Vict. c. 106. 

" It is under this last Statute that the present appeal was 
presented, and it is necessary, therefore, to look closely to its 
provisions. 

" The first seven^-tbur sections relate to matters foreign to 
our present inquiry ; the 75th and 76th sections give power 
to the Bishop, when an incumbent is non-resident, to appoint 
a curate, and fix within certain limits the amount of the 
stipend. Sections 77 and 78 enable the Bishop, in certain 
cases, to appoint a curate even when the incnmbent is 
resident, and does not consent to the appointment Sections 
81 and 82 point oat the steps to be taken by any corate, in 
order to obtain the Bishop's licence, whether the incnmbent 
be resident or not. Section 83 provides that, whether the 
incumbent is or is not resident, the licence shall state the 
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amotint of the stipend ; and if any dispute arises concerning 
the stipend or its payment, the Bishop shall summarily hear 
and determine it without appeal, and may, if necessary, 
seqoeater the profits of the living. 

*< Sections 84 to 94, both inclusiTe, point out the amount of 
the stipend to be allowed iu different cases. Sections 95 and 
96 regulate the mode in which a curate is to give op his care 
and the rectory-honse when a new incumbent is appointed, 
and in certain other cases. Section 97 forbids a curate to 
give up his curacy without s certain notice. Then comes 
Section 98, on which the present question arises : — ' And be 
it enacted, that it shall be lawfnl for the Bishop to license any 
Cniate who is or shall be actually employed by any non- 
resident incumbent of any benefice within his Diocese, 
although no express nomination of such curate shall have 
been made to such Bishop by the Incumbent, and that the 
Bishop shall hare power, after having given to the Curate 
Bofficient opportunity of showing reason to the contrary, to 
revoke, summarily and without further process, any licence 
granted to any curate, and to remove such curate, for any 
cause which shall appear to snch Bishop to be good and 
reasonable, provided always that any such curate may within 
ime month liler service upon him of such revocation, appeal 
to the Archbishop of the Province, who shall confirm or 
annul such revocation, as to him shall appear just and 
proper. 

" Acting ou the authority conferred, or supposed to be con- 
ferred, by this section, the Bishop revoked the licence which 
had been granted by his predecessor to Mr. Foole. Mr. Foole 
duly a{)pealed to the Archbishop, who confirmed the revoca- 
tion. 

" Does any appeal lie &oia this decision of the Archbishop ? 
We think not. 

*' The argument on behalf of Mr. Poole was, that by the 
ancient law of the Church, as finally altered and settled by 
the Statutes, 24th Hen. VIIL c. 1 2, and 25th Hen. VIII. c 19, 
there lay, of common right, an appeal from every decision 
of an Archbishop to the King in his Court of Chancery ; and 
fliat by the recent Statutes, the 2nd & 3id Will IV. c. 92, 
2 
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and 3d & 4th Will. 17. c. 41, b. S, that appeal haa been 
■ now transferred to the Judicial Committee of the Privy 
Council. 

" By the 2d section of 24th Hen. VIII. e. 12, it is enacted 
that all causes testamentary, caoaes matrimonial, and canses 
relating to tithes, should &om theoceforth be finally deter- 
mined within this realm. And then, by sections 5 and 6, it 
is enacted, that in all such cases, namely, causes relating to 
testaments, marriage, or tithes, any of the parties grieved may 
appeal from the Archdeacon (if the matter or cause be there 
hegtm) to the Bishop ; and if commenced before the Bishop, 
then &om him to the Archbishop, there to be definitiTely 
detennined. 

" In the next year was passed the celebrated Act^ commonly 
called The Act of the Submission of the Clergy, 25th Hen, 
VIII. c, 1£>, and by the 3d section of that Act, it is enacted, 
that no appeals whaterer should be had to any authori^ out 
of the realm in any causes or matters whatever ; but that all 
appeals, what cause or matter soever they might concern, 
should be had and prosecuted by the parries aggrieved after 
such manner as had been limited hy preceding Statute in 
regard to causes ' of matrimony and tithes ; and then by 
the 4th section it is provided, that parties grieved by any 
act of justice in any of the Courts of the Archbishop might 
appeal to the King in Chancery, who should thereupon 
direct his commission to the Delegates to hear and deter- 
mine the same in the same way as in appeals &om the Conit 
of Admiralty. 

" The power thus conferred on the Crown was,- by the 
Statutes of the last reign, transferred to the King in Council, 
and is now exercised upon the advice of the Judicial Com- 
mittee of the Privy Council. 

" The argument of the Appellant was, that his case comes 
within the purview of these Statutes. The Statute Ist & 
2d Vict. c. 106, gives him, he contends, a right of appeal to 
the Archhishop, and from him the Statutes of Hen. VIII. and 
Will. IV. give him a right of appeal to Her Majesty in 
Council and to the Judicial Committee. 

" But we are of opinion that the provisions of the Statutes 
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of Hen. YIII. cannot be thus engrafted on those of the modern 
Statute. 

" The appeals gtvem by the Statutes of Hen. VIII. were 
appeals in matters and causes in contest, in which complaint 
was made of some yiolated right, where there was, in the 
ordinary acceptation of the word, litigation. But the case is 
very different, in the appeals given by the Statute under 
wluch the present question arises. The object of that Statute 
evidently is to authorize and compel the Bishop, for the 
benefit of the community, to esiercise his discretion in a 
summary way on various matters in which it is necessary 
or expedient that a discretionary power should be lot^;ed 
somewhere. 

" Thus it may be reasonable, under special circumstances, 
to permit an incumbent to be non-resident Circumstances 
may arise which may make it expedient to put an end to such 
a permission. It may be necessary to fix the stipend of a 
curate. Additional curates may be required for the sake of 
the parish. 

" In these, and very many similar cases to which the Act 
extends, it is absolutely necessary that a discretion should be 
lodged somewhere, and the Legislature has confided that dis- 
cretion to the Bishop. He is to determine whether there are 
circumstances which will justify the non-residence of an 
incumbent, or which make it expedient that a licence ^ven 
to him for that purpose shall be revoked, or what amount of 
salary a curate ought to receive, or whether in cettmn cases 
additional curates ought to be appointed. He is to exercise, 
in these and the numerous other cases which the Act embraces, 
his discretion as to what ought, in the interests of the Church 
and of the pabllc, to be done. But then tlie Legislature, 
seeing that in the exercise of that discretion the Bishop may 
err, has given to the party affected by what has been done 
or refused to be done, a right to appeal to the Archbishop, 
whose duty it still is to exercise his discretion, as it had been 
the dnty of the Bishop. 

" In a solitary instance, namely, the refusal by the Arch- 
bishop to grant a dispensation to hold two livings, a right of 
appeal is given to the Queen in Council by section 6. But in 
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that case the originnl discretion is exercised bj the Archbishop 
and not by the Bishop, bo that, unless there had been anch an 
appeal given, there would have been no control over the dia- 
cietion first exercised. The circumstance that in this one 
case an appeal is expressly given to the Queen in Council, is 
strong to show that where no such appeal is expressly given, 
it cannot be implied. 

" The appeal given by the Statute firom the Bishop to the 
Archbishop, and in the case mentioned from the Archbishop 
to the Queen in Council, is not an appeal as between litigant 
parties. It is a reasonable safeguard provided by the Legis- 
lature to prevent hardship from a hasty or erroneous exercise 
of discretion, and even if there were nothing in the Act ex- 
cluding further appeal, we might reasonably have inferred 
that no such further appeal was contemplated ; but all qaea> 
tion on this subject seems to us to be excluded by the positive 
provisions of the Legislature. The 109th section is as 
follows : — ' And be it enacted, that in every case in which 
jurisdiction is given to the Bishop of the Diocese or to any 
Archbishop under the provisions of this Act, and for the poi^ 
poses thereof, and the enforcing of the due execution of the 
provisions thereof, all other and concurrent jarisdiction in 
respect thereof shall, except as herein otherwise provided, 
wholly cease, and no other jurisdiction in relation to the pro- 
visions of this Act shall be used, exercised, or enforced, save 
and except snch jarisdiction of the Bishop and Archbishop 
under this Act ; anything in any Act or Acts of Parliament, 
or law or laws, or usage or custom, to the contrary notwith- 
standing.' 

" This section appears to us decisive on the subject ; it ex- 
cludes all proceedings not expressly authorized by the Act, 
and thus relieves us fiom all obligation of considering the 
numerous ancient authorities and principles to which we were 
referred. 

" We will only add, with reference to the doubt sn^^ested 
whether the 98th section of the Act extends to the case 
of the Appellant, he having been the Curate of a resident, 
not of a non-resident incumbent, that it is a point not 
material to be considered ; for if the Appelluit does not 
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come within th&t cknse he certainly comes within the 6th 
sectioQ of 36th Geo. III. c. 83, to which the same principles 
apply. 

"Their Lordships will, therefore, humbly report to Her 
Majesty that the appeal most be diamiased, no sach appeal 
lying from the decision of the Archbishop ; and we see no 
reason for departing from the ordinaiy rule, that it must be 
dismissed with costs." 
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1861. 



The Members of the Judicial Committee present at thia Appeal 
were : — 



[The history or this cbm U fnll; daUiled in th« Jodgment, whioh may Iw 
considered tn pstablisk the following points ; — 

1. Letters of Bequest need aot disclosa the feet that a Commisaon of 
Inqoiiy has found ■aaprimd facie grounds for further proceedingB upon cetttun 
chaises brought against a clergyman. 

2. Snch chatges nay properly be included in the Artiolas, and pTored by 
evidence, in support of other charges founded on the Baport of the Conunis- 
non. Upon thia principle, facta which occurred oUt of the Dioceae may be 
specified and proved to eiptain facta which occurred witMn it 

8. If alleged independently, even though they diould be open to objectiolt, 
as not founded on the Beport (upon which the Court reserred its opinion), 
they will not vitiate other articles that are well lud, or invalidate a judgment 
based exclusively on the latter. 

i. The 122d Canon, providing that no sentence of deprivation shall be pro- 
nounced in the Court of a Bishop " by any person whatsoever, but only by 
the Bishop, with the assistance of his Chancellor, &c." doe« not extend to the 
ease of the Dean of tlie Atches Coort. 

6. The scandal ariung froBi a Inoral offence committed by a clergymaDi 
whether it be cognizable in the Temporal or in the Ecclesiastical Conrta, is in 
itself a ground for the sentence, and the severity of that sentence must depend, 
in the discretion of the Judge, npon the gravity of the scandal] 

The following Judgment was delivered by Sir J. T. Coleridge, 
on July ISth, 1861 : 

" This -was an appeal against a Sentence of deprivation pro- 
nounced by the Dean of the Arches, in a suit promoted in 
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viitne of Letters of Bequest ttom the Lord Bishop of London. 
The Appellant conducted his case in person, and contended 
on sereial grounds that the decree ought to be revetsed 
geoenlly, or, at all events, that the sentence should be le- 
duced to one of less severity, 

" For the better nnderstanding of these grounds, and the 
piinciple on which their LordshipB' recommendation to Her 
Majesty will proceed, it may be convenient to state, in the 
fiiat instance, what they consider to he the hats established 
by the evidence adduced in the Court below, 

"It appears, then, that in October, 1858, Mr. Bonwell, a 
beneficed clergyman of many years' standing, and being a 
mairled man with a family, was at Margate alone, and there 
met at the house of a Mr. Bobinson, Misa Elizabeth Yorath, 
who was on a visit at the house of a Major Watts, a gentle- 
man resident at tiiat place. The iutroduction which he thus 
obtained led to his calling on her at Major Watts' house. 
The acquaintance soon ripened to an intimacy ; he paid her 
particolar attentions, which were fiivourably received ; he 
soon conducted himself towards her as an accepted lover, and 
it wsjs understood in the family in which she was visiting, and 
among their acquaintance, that they had become engaged to 
each other. It does not appear precisely at what time he re- 
tained to London. Miss Yorath left Margate on or about the 
1st of December in that year ; she stayed some little time in 
London ; attended services in the Appellant's Church, and on 
one occasion during that month was admitted into the vestry 
by his order ; and did not return to Newport, where she and 
her mother resided, until the latter end of the month. 

"Not long after her return, on the 22d of January, 1859, 
Mr. BonweU came to Mrs. Yorath's house, on a visit to her ; 
he announced himself to her mother, a blind lady, and to her 
brother, a surgeon, as Miss Yorath's accepted suitor ; he was 
introduced as such to the &iends of the family, and it was 
understood that the marriage was to take place in June or 
July, 1859. During this visit, and in several which followed 
in the spring of 1859, the manner of Mr. Bonwell and Miss 
Yorath to each other was that of engaged lovers ; the family 
had entire confidence in his honour and morality, and without 



.V Google 



202 BONWEIX V. THS BISHOP OF lONDON. 

restraint lie and MisB Yorsth -were alloved to sit up alone, 
and they frequently did ao to a late hoar after the family bad 
retired to rest. 

"She left her home aome monthe after, in consequence of 
pregnancy, which had become apparent She went on the 
8tb of June to Margate, to the house of Major Watts, but, as 
might have been expected, left it on tho 9th, her state <^ 
pr^n&nt^ being observed, and she not denying it. 

" In that month of June, she came to the house of s Mrs. 
Glenney, in Ball's-pond Boad, under the name of Mrs. M&rvey, 
and took lodgings there ; on beii^ asked for a reference she 
gave Mr. BonweU'a printed card and address. When she 
took possession he came vith her, and appeared on terms (rf 
intimacy, assisting her in her first arrangements. There she 
remained for some weeks, and left on the 22d of July; daring 
Qiia period she was seen by her landlady occasionally walking 
with him ; she did not always sleep at homts and once was 
away for neatly a fortnight, and dnrii^ this absence Mr. 
Bonwell, on one occasion, sent a man named Beilby to inquire 
for her letters, as for the letters of Mrs. Harvey. This man, 
on his return to Mr. BonweU's house, fonnd him and Miss 
Yorath there, and he introduced her to him as his cousin, 
Mrs. Harvey ; Mrs. Yorath, her mother, was also there at the 
same time. 

" During all this time, howerer, Mrs. Bonwell, who kept a 
school or college for young ladies, was absent ; she returned 
on the 22d of July, iinexpectedly, with her son and two of 
her pupils. Miss Yorath had gone not long before, leaving 
by mistake a parasol behind. The Appellant was not at 
home when Mrs. Bonwell arrived, and before his return she 
had discovered that a lady had been staying there in her 
absence ; she taxed him with it on his return, and he stated 
that she was a Mrs. Harvey, a cousin from Australia, but this 
explanation was not believed ; there was a quarrel, and he 
left the house for the night. 

" Near to the Church of St. Philip is a school-honse, with 
school-rooms, and a kitchen, bed-room, and parlour, ^ese 
last had not been occupied &om Deoember, 1858, and were 
under the control of Mr. Bonwell, who had been often there 
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in the day-time, and occasionally slept there. On some occa- 
sions Miss Yorath was in this house, and once, in tha month 
of July, 1859, she had let herself into it between ten and 
eleven at night by a key. In this bed-room, on the Ilth of 
August, 1859, she was deliTei«d of a male child, Mr. Bonwell 
sent for the nurse and for the medical man. For the twelve 
days that she remained there, he waa in daily attendance in 
the bed- room on the mother and child ; at the end of those 
days they were removed to the Sosaex Hotel, in Sonthwark. 
Mr. Bonwell took the apartment, described the ledy as being 
his sister, and paid the bill for their stay there. After a few 
daya the child died, and Mr. Bonwell employed the undertaker 
and paid his chaises for the funeral. 

«In this snmmary their Lordships purposely omit some 
circamBtanceB, not unimportant, connect^ with the stay at the 
Appellant's dwelling-honse, because in r^rd to them there 
IB some, conflict in the evidence ; they do not desire to ex- 
press any dissent from the view which the Oourt below took 
of this evidence, but they prefer not to rely upon it 

"From circnmatances attending the funeral of the child, 
which, however, do not reflect on the Appellant, a Coroner's 
Inquest was held, and this led to a Commission, issued by 
the Bespondent under the Church Discipline Act "Shs 
report of the Commissioners found that there was room for 
farther proceedings against Mr. Bonwell for having admitted 
or caused to be received in Joly or August 1859, into an upper 
room, fitted up as a temporary sleeping apartment, in the 
school-house of the parish or district of St Philip's, Stepney, 
and therein harboured a certain unmarried female named 
Elizabeth Yorath, then far advanced in pregnancy, in which 
room on or about the lltfa of August, 1859, the said Elizabeth 
Yorath waa delivered of an illegitimate child, and for having 
thereby caused great scandal to the Church : and also in 
respect of his conduct in relation to the said Elizabeth 
Yorath at the time of, and subsequent to, the delivery of the 
said ill^timate child, and in relation to its burial, and also 
in respect of his beii^ the father of the said child ; but 
the ConunissioneTs found that there was no just ground for 
institating fnrtiier proceedings against him for having had 
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adnlterona interconrBe with her actually within the Diocesd 
of London, on the ground that the evidence adduced conld 
not in their opinion, varrant his conviction of that offence. 

" Upon thia finding, the Letters of Eequest were issned,* 
and Articles filed. The fonner prayed that a citation might 
issue to the Appellant to answer to Articles for the matters 
■which had been found by the report as fit to be further in- 
quired into, but were silent as to the matter respecting which 
it had stated that there was no ground for any further pro- 
ceedings. The 13th and 14th of the latter charged the 
Appellant with the commission of advdtery with Elizabeth 
Yorath on a Tuesday and on a Wednesday night in the month 
of July, 1859, in his own dwelling-house.^ The Article^ 
after objection,* were admitted by the Dean of the Arches, 
■with some slight verbal alterations, which did not affect ttie 
13th and 14th. Many witnesses were examined vivA voce, 
and cross-examined by the Appellant in person,^ and, after 
time taken, the judgment now appealed against was pro- 
nounced.^ 

" Their Lordships have now heard the Appellant in person, 
both on the effect of the evidence, the admissibility of certain 
parts of it, and also of some of the Articles. On the two 
latt«r points they will presently express their opinion, but on 
the first they state at once their entire concurrence in the 
conclusion at which the Court below has arrived. They have 
listened with patience to everything addressed to them on 
this subject by the Appellant, who has exhibited great in- 
dustry and cleverness ; in these respects, and in entire free- 
dom from embarrassment, his defence has suffered nothing by 
not having been entrusted to a professional Advocate ; and 
their Lordships have thought it better to permit many things 

1 On the 2d of Hay, iseo. 

* This charge nos not sapported by th« Beport of Qm (JommU^iieiB, and 
was not mentioned in the Letters of Request. The admiaaion of it was therefore 
opposed by Mr. Bonwell, who contended that the Articles ahonld bo facta- 
idvel J founded on the Report of the Commissioners. 

a The Dean of the Arches refused the Appellant's preyer for permission to 
appeal on this point nnder 3 ft 1 Vict, c S6, s, 13. 

* The Appellant laJled no witnesses on Ms own hohalf. 
■ On the 39th of Anf^iist, 1S60. 
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to be said and produced, whicli in strictneas were perhaps 
inadmissible : the Queen's Advocate, fot the itespondent, not 
insisting on their exclnsion ; their Lordships mention this 
circnmstaoce that it may not be drawn into a precedent. 
But, after all they have heard, they have no doubt whatever 
that the Appellant, loi^ paat the heyday of Ufe, a clergyman, 
a haeband, and a lather, and specially bound by the Btrongeet 
ties to a life of purity, has been guilty of seductioa and 
ftdtdtery ; and that in the pursuit of his wicked design he has 
deliberately and persistently represented himself to be a 
single man, has professed to be the honourable suitor of a 
single woman, so depriving her of the protection, even against 
her own passions, which the ordinary care of a mother and 
brother would have thrown around her, has polluted her by 
hia embraces even under the maternal loof; that in the 
course of his guilty intercourse with her he has with many 
artifices admitted her to his own house, and given her access 
to the vestry of his Church, and the school-house adjoining it, 
and finally made the latter her place of refuge when the fruit 
of their guilty connexion was to see the light ; by this whole 
series of acts, so soon as they became known, unavoidably 
creating the most just and greatest scandal and offence to his 
parishioners and the whole Church. 

" Their Lordships will at present express no opinion as to 
the character of such conduct in such a man, under such cir- 
cumstances, or the consequences which ought to result in the 
meafioring out a discretionary punishment: l^ey say only 
that, in their opinion, the learned Judge in the Court below 
could have come to no other conclusion but that the Appellant 
was guilty, to this extent at least 

" But it is necessary to consider the various objections in 
point of law which the Appellant has relied on in the course 
of his argument. He has complained, first, of the omission 
which we have noticed in the Letters of Request ;' this com- 
plaint appears to their Lordships to be without the least 
foundation. It is the office of the Tetters to present to the 
Court of Arches the subject of tlie future proceedings, that 



1 Tbat is, the omission of auy statement to the effect lliat certain charges 
hsd bed) found not provsn b; the CommiBsion. 
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which :a to form the matter of chaise to be inquired into. To 
state matters over which the Judge ia to exercise no jurisdic- 
tion would he simply irrelevant, and no hardship can ever 
result to a Defendant from the oinisaion of such matters ; for 
if it be material for his defence that the Judge should be in- 
formed that on certain other matters, not in charge, but mote 
or leas connected with those which are, the Commissionerg 
have found that no sufficient ;;>nm(i/acu evidence was offered 
to them, it must always be in hia power to bring that to bis 
knowledge ; and in the present case the Appellant cannot 
complain, because the learned Judge, in the exercise of his 
discretion, has proceeded as if a copy of the report itself had 
been r^ularly brought before him. 

" There ia aa little foundation for tiie objection, which is 
next in order, that the Articles exhibited in the Court below 
go beyond the finding in the report of the Conmiisaioners, 
and especially in chaiging two acts of adultery to have been 
committed in the Diocese of London. It is unnecessaiy for 
tiieii LoidshipB to pronounce any opinion whether, in pro- 
ceedinge under the Church Discipline Act, the Court of 
Arches may entertain and adjudicate upon charges not re- 
ported by Commissioners aa fit to be inquired into, for the 
point reaJly does not arise in this case. The authorities cited 
before their Lordships, and in the Court below, do not appear 
to be entirely in unison, and many arguments of weight may 
be urged on either side. If ever a case should come before 
their Lordships, the &cts of which make a decision neceasaryt 
it will be their Lordships' duty to lay down the rule ; the 
facts will then be presented more precisely, and they vrill 
have the advantage of hearing the points argued at the Bar 
more fully than has now been done. 

" But assuming the contention of the Appellant to he well 
founded, more than one answer now occurs : Firsts the inser- 
tion of an objectionable item of chaise will not vitiate others 
well lud, nor can it form any valid ground of objection to the 
judgment where the Judge has confined himself to the charges 
which are well laid. Now, in this case the learned Judge in 
the Court bdow, who was evidently quite aware of the nature 
and weight of the objection, has carefully excluded from the 
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grounds of Us decree aoy foct of adnltery in London or elae- 
where, and has limited himself to the charges to which the 
objection does not apply. A second answer is, that the 
report does chai^ the Appellant with being the &ther of 
the illegitimate child of whidi Miss Torath was dehvered ; 
whatever, therefore, tended to establish the paternity wsa fit 
to he alleged before the Judge, and to be inquired into by 
him. The distinction is perfectly clear between what is 
matte* of chai^ and what is evidence to prove it ; had the 
paternity not been proved, the fact of adultery alone, however 
satis&ictorily proved, could not have been made the ground of 
a decree against the Appellant, assuming his objection to be 
valid ; still it was, like any of the other &cts, lawfully to be 
nsed as evidence in order to prove the paternity, which 
was charged, and might therefore well be alleged by the 
Articles. 

"And this reasonii^ equally disposes of the Appellant's 
next objection, that facts were allowed to be given in evi- 
dence which did not occur within the Diocese of London. 
Assuming the jurisdiction to be purely local, it cannot be 
more so than that of a Grand Jury sworn to inquire of offences 
committed within the body of their County, or of a Judge of 
Assize trying their presentments : the one cannot find, nor the 
other try (except under special Statutes in particular cases) 
offences committed elsewhere; but a crime committed else- 
where, even out of England, may, like any other fact, he a 
link in the chain of evidence to estabhah the specific crime 
committed within the County, and, if so, must, of course, be 
inquired into, but only as evidence. So here, all that occurred 
at Margate and at Newport was moat material to establish 
the charges laid in the Diocese of London, and to give the true 
character to certain of the Appellant's acts in London, which 
without them might have admitted of an explanation, false 
indeed, but apparently consistent with his innocence. 

" The Appellant's next objection is that the Dean of the 
Arches has no power to pronounce the sentence of depriva- 
tion, but that it can only be pronounced by some superior 
authority ; whether in this case the Bishop of London, or the 
Archbishop, he was not prepared to say. His reliance was 
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on the 122d Canon,^ and a doubt expressed by Sir John 
NiehoU in the case of Sawnder v. Dairies (1 Add. 291). The 
Canon, however, when ezftmined, appeate clearly to be appli- 
cable only to Biahopa and to Diocesan jurisdictions. The 
donbt of so eminent a Judge as Sii John Nicholl must always 
be entitled to respect, but is of the lees importance when it is 
known that, at least in one case, he himself afterwards pro- 
nounced the sentence, and that a case, Bwrgoyne y. Free 
(2 Ha^. Ecc Kepa. 456), which was much contested and 
much considered, and in which his decree was appealed to 
the Delegates and affirmed, and which was also in the Court 
of Queen's Bench, sjid in the House of Lords on a queatioa 
of prohibitiou ; where the objection would have been fatal 
and was not taken. In a much-considered case, that of 
Kitton Y. Loftus (4 Notes of Cases, 350), his -inunediato suc- 
cessor. Sir Herbert Jenner Fust, pronounced the sentence of 
deprivation, which will be found at length in Cooto's ' Eccle- 
siastical Practice,' p. 243, It purports to proceed entirely on 
the independent authority of the Dean of the Arches. In- 
deed, the practice of the Court of Arches aa to this may now 
be considered as settled ; and it is obvious that though 
abundant reason may be given why the rule of the Canon 
should be prescribed as to a Diocesan Court, in order that 
the same authority which conferred the cure of sonls should 
alone be called upon to revoke it, there would be great diffi- 
culty in applying that rule to the Court of Arches, in which 
the Bishop has no jurisdiction. The Appellant has shown 

■ B7 the 122d Cuion of 1603, it a provided that, " When any minlBter {■ 
complained of in on; Ecclesiiutical Conrt bflonging to uiy Bishop of his pro- 
vince for anj crime, the Chancellor, Commiauiy, Official, or any other having 
Ecclesiastical jnriadjctian to vlLom it shall appertain, shall expedite the cauM 
hj processea and other proceedings against him ; and upon contumacj for not 
appearing, shall first snipend him, and afterwards, hii contmnacy coutintii]]^ 
ezconunimicate him. Bat if he appear and (nbmit himself to tlw conise of 
law, then, the matter being ready for Sentence, and the merits of his offence 
exacting by law, either deprivation from his living, or deposition from his 
Ministry, no such Sentence shall be pronoonced by any person whatsoever, bat 
only by the Bishop, vrith the assistance of hia Chancellor, the Deui {if they may 
conveniently be had) and some of the Prebondariea, if the conrt be kept near 
the Cathedral Church, or the Archdeacon it he may be had conveniently, 
and two others at the least, grave Ministers and Preachers, to be called t^ 
the Bishop, when the Court is kept in other pieces. " See Stone's case, p. Sfi3. 
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the greatest industry in the search for authorities, and yet no 
instance was adduced by him in which either the Bishop or 
the Archbishop had ever pronounced the sentence in person 
in the Court of Archea Oughton describes the position and 
power of the Dean of the Arches in these very large terms : — 
' Porrd, ilU Officialis Archiepiscopi Principalis cum ipso Arcki- 
episeopo, quoad jurisdictionem, {equiparatur: Didtur enim-, 
eandem esse Dignitaiem, et idem avditorium O^fficicdis, el Epix- 
eopi: Et in foro Judiciali, Parem esse OJicialem Arcki- 
*pis£opi ipsi Arehiepiscopo : Quodque OJitnalis Ptindpalis 
haitt idem Consistoriwm, cv/m ipso Arehiepiscopo, tam in eis 
gru£E competunt Arehiepiscopo, jure Leqati, quam in his qua 
eompetvmi. Jure Metropolitico.' (Ord. Judiciorum, Proleg. xi.) 
In a Court of Appeal the authority of the decision appealed 
against, of course, cannot be invoked ; but on a question of 
the practice of the Court it is impossible to hold for nothing 
the authority of the long-experienced Judge who now presides 
in the Court of Arches. 

" Their Lordships may seem to have dwelt at unnecessary 
length on this point, but the distinction between the Chan- 
cellors and Official Principals of Bishops, and the Dean of 
the Arches, having been not always attended to, they have 
thought it right, once for all, to put an end to the doubt. 

" Lastly, the Appellant contended that the Sentence of de- 
privation was invalid as without precedent ; or if not formally 
invalid, yet was inequitable on the ground of extreme severity, 
and such as their Lordships should exercise their discretion 
upon, and mitigate to suspension. The first branoh of this 
objection is founded on the Appellant's misconception of the 
nature of the offence for which the decree has been pro- 
Boonced ; he spoke of a single act of incontinence, and com- 
pared his case, so understood, with others where the Defendants 
had been guilty of a series of acts, or where other vices, such 
as drunkenness, gambling, or swearing, had become habitual. 
In some of these the present sentence, in others a lighter, had 
been pronounced. But the Appellant is not to answer for a 
single act; his Sentence is founded on the grave public 
scandal to the Church, the necessary consequence of his com- 
mission of the very gravest Ecclesiastical offences. The 
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scaDdal of criminal acta over which in themselves the Eccle- 
siaatical Court has no jurisdiction, because cognizable only in 
the Courts of Common Law, is a well-known ground of de- 
privation ; 'in atich cases the guilt, or the conviction of the 
party in a Temporal Court, is matter of proof only, but the 
punishment is visited on the scandal, and it is, therefore, 
immaterial whether that results &om one act or many, if it be 
grave, and a necessary consequence of the act upon its be- 
coming known. 

" In such cases the Ecclesiastical Judge is necessarily en- 
trusted with a discretion ; and, passing now to the second 
branch of this objection, their Lordships see not the sl^htest 
ground for interfering with the exercise of it, in this case, by 
the Court below. When the carpus delicti is once established, 
all the circumstances attending it are to be t^en into 
account, in order to regulate the amount of punishment. 
Their Lordships have abstained hitherto from expressing 
their sense of the moral enormity of Mr. Bonwell's conduct, 
and they might have abstained still ; but the application he 
makes, the character which he gives to his conduct^ the bold 
tone which he assumes iu his defence, the attacks which he 
makes on others, his imputations, utterly witihout foundation, 
on the motives and conduct of his Eight Reverend prosecutor 
— above all, the unutterable baseness with which he se^s to 
throw the blame from himself on the unfortunate woman 
who, whatever may have been her weakness, is, at all events, 
the more pardonable and more suSering sharer of his guilt, 
make it their duty to express their opinion on this head; 
they are compelled to say, that it would have been difficult to 
sustain any judgment which should not have made it morally 
impossible for such a delinquent to return to those parishioners 
to whom be has set such an example, to whom his nunistra- 
tions would be an offence and scandal — even his presence, 
shocking. 

" Their Lordships are, at this ata^ to draw the inferaice 
of reasonable minds from the evidence before them ; it 
satisfies them that they have to deal with a Sentence pro- 
nounced on guilt of rare occurrence. They have been shocked 
to hear the Appellant's remarks on Miss Torath ; remarks, be 
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it observed, resting exclusively on the poor foundation of his 
own statement — remarks which, even if true, should never 
have proceeded from hie mouth. But if they were true — if 
Miss Yorath were a too willing object of seduction, if she had 
even ofTered herself to his embraces, had he no safeguard 
against such a temptation, in his age, in bis married state, in 
his children, in his professional character, in the vows which 
be had taken, in the ministrations he had to perform, the 
rites to celebrate 1 But this is only to give bim his own case. 
The real facts show him deliberately and systematically 
avidling himself of bis being supposed to be in a condition to 
offer honourable love, and so invading the security of respect- 
able fiamilies ; deceiving all Miss Yorath's nearest relations ; 
polluting one bouse in which he was received in most 
entire confidence by the commission of acts of adultery ; 
making another, over which he had control only because he 
was entrusted with the spiritual education of the children of 
tbe District, first the scene of clandestine meetings, and then 
the place in which his itlegitiznate child was to be bom. Of 
all who have heard his case, be seems the only one who is 
insensible to its real character ; he has spoken, indeed, of re- 
pentance as a possibility which ought to leave open to him a 
return to his incumbency, and be has ventured to cite as 
apposite to his own case the memories of holy penitents who 
became tbe greatest and most useful of Saints ; but be has 
come here in no spirit of repentance, apparently solely 
actuated by the miserable desire for restoration to the profits 
of his incumbency. To this, which would involve a return of 
himself and a renewal of his ministrations in the vety scene 
of hia guilt, and among the parishioners who have been 
scandalized by bis conduct, their lordships cannot consent ; 
and Hiey will humbly recommend to Her Majesty that the 
Sentence be confirmed, and tbe appeal dismissed : the Appel- 
lant having been admitted to appeal in formA jraMperia, the 
Q of the sentence will be, therefore, without costs.'' 
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HEATH V. BURDER. 
1860, 1862. 
Tatt MmnboB of tho Judicial Committea present were : — • 
On the Appeal from the Interlocutory Judgment. First hcoring— 
Tax AncawBHOP or YoBK Lord Justice Eniort Bbdce. 

(Ijongley). Lord JrsTicE Tdrkeb. 

LoED KiKGBDOwB. Sir E. Evan. 

Second heBriug — 

Thb Abchbibhop of York. Lobd Kktqrimws. 

Lord Ceanworte, Sib E. Rias. 

LoED CuxLUHFOKD. Bis J. T. Coleridoe. 

On the Appeal from the Definitive Sentence — 
The Abchbishop of York. Lord JtfifricE KNicnr Bruck. 

Tbk Bisbo? of London (Tail). Lord Jcsticb Turner. 

Lobd Cbxkwortr. 



[This ease came tlit«e times before tho Judicial Committee ; twice npon the 
■llt^tion of insufficiency in the aUt«ment of tho accusation, and once upon 
the merits of the case. 

The Judgments on the question of the suSiciency of the accusatioa 
detannine — 

In a proceeding under 13 Eliz. c. 12, being a penal Btetcte, it is necessalr 
tiiat, besides the extracts &om the writings of the accused pereon, the Articles 
of Charge sbonld contain a statement of those portions of the Thirty-nina 
Articles of Religion which he is alleged to havi? contravened, and a apecifica- 
tdou of the nnsouud doctrine which he is alleged to have maintained. 

Bnt if s single distinct passage complained of contuns a plain meaimifc, 
which can admit of no doubt, it may be eufflcicnt to set it out, and slate that 
it ia directly contrary to such one or more of the Thirty-nine Articles ss are 
conceived to be opposed to it. 

The Judgment upon the ments of the case decides the following points ; — 

1st. It is immaterial, in a general charge of publiEhiiig false doctrine in 
WTtnons, whether the scrmaos were actually preached or not. 

ad. The word "adyieedly," in 13 Eliz. c. 12, s. 2, means not "intention- 
■lly," or "aTowedly," bnt "deliberately." 

8d. It is the duty at the Court in considering a charge of contraTening the 
Articles of Religion, to satisfy itself, (1) As to the meaning of the Article 
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•Ueged to be contravened, (2) As to the metoiing f^ly to be put on tha 
Ungnage of the accused person. 

4tlL It ia not necessary, in order to bring a ClerKpnan irithln the Statute, 
13 Biz. c. 12, that tlie Cunrt ehaiild distinctly comprehend the exact bearing 
of the whole of his opinions on the subject m to which false doctrine is im- 
pnted to him. It is sufficient that he should have pTopoimded doebniie 
dinctly contrary to the doctrine lud down in the Arttcles. 

5th. To obtain the benefit provided I^ the Statute (13 Eliz. c 12, vi& the 
benefit of retractation), the clergyman accused must band in to the Court a 
formal TSTocation of those parU of his pablished writings which hava beett 
adjodgsd heretical 

6th. A clergyman affirms doctrine directly contrary and repugnant to ths 
Aiticlra— 

(a.) By maintiiining that justification by faith is the putting orery one in 
hfs right place by our Savioui's trust in the future, and that the faith by 
which man is Justified is not his faith in Christ, but the faith of Christ 
Himself; 

(h.) By maintuning that Christ's blood was not poutvd oat to propitiate 
His kind and bencTolent Father ; 

{(.) By maintBining that forgiv^ess of sins has nothing at all to do with 
theOoBpel; 

(d.) By maintaining that the ideas and phrases, "gnilt of sin," "satu- 
tiction," "merit," "necessary to salTalion," "hare been foisted Into modem 
theology without sanction &om Scripture, and do darken and confnss the 
clearest of the otherwise most intelligible and comforting slAtemeuta of Holf 
Writ"] 

The Scv. Dunbar Isidore Heath, the appellant, held the 
vicarage of Brading, in the Isle of Wight, on the presentation 
of Trinity College, Cambridge, of which he had been a Fellow. 
He published, in 18i)8, a small volume of eermons, called 
" Sermons on Important Subjects," which appear never to 
have been preached. The Bishop of Winchester, considering 
that the doctrine advanced in this book was inconsistent with 
that of the Articles of the Church, instituted a suit against 
the author, by letters of Request to the Court of Arches, 
where Mr. Burder, Secretary to the Bishop, exhibited articles 
of charge in the beginning of 1860, These articles, fourteen 
in number, gave copious extracts from Mr. Heath's book, and 
declared, generally, that the passages so quoted were repugnant 
to the doctrine of the Thirty-nine Articles. 

Objections were raised to the articles of charge by Mr. 
Heath's counsel, on the ground that they did not specify (1) 
what it was in these extracts that was contrary to the Thirty- 
nine Articles, not (2) which of the Thirty-nine Articlea 
were alleged to be contravened. The Dean of the Arches 
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(Dr. Lusbington) ordered that they should be reformed, hnt 
only on the ground of the latter omission. 

Accordingly, the articles were reformed by the addition to 
each extract of the statement that it was repugnant to certain 
Articles of the Church, of which the number and title were 
given, and the passages alleged to contain the doctrines im- 
pugned set out in a schedule, side by aide with the appel- 
lant's statements on the same subjects. 

This form of pleading being unprecedented, a fresh objection 
was taken to the articles of charge by Mr. Heath's counsel, on 
the ground that the actual doctrine said to be contained in 
the extracts from the book ought to be stated, in order that 
the appellant might know precisely of what he waa accnaecl, 
and also that, if he wished to retract, he might have his error 
pointed out to him. 

Dr. Lushington, in an interlocutory judgment, delirered on 
the 25th of April, 1860, overruled this objection, holding that 
it was enough for the prosecutor to place the words of the 
accused in juxtaposition with those of the Articles, without 
further specifying the import of either, or the nature of their 
repugnancy to each other. This he considered to be the 
function of the Court, and he denied that any injustice could 
result from the want of greater precision. Ho, however, 
though with considerable hesitation, gave leave to appeal, on 
the ground of the gravity of the case ; and the form of the 
pleadings was thus brought before the Judicial Committee. 

On July 9th, 1860, Judgment was pronounced by Lord 
Eingsdown ; — • 

"This case came before us on an appeal from an inter- 
locutoiy order of the Dean of the Arches, in a cause of office 
promoted at the instance of the Bishop of "Winchester against 
the Appellant, who is the Vicar of a parish within his Lord- 
ship's Diocese. 

"The question for consideration is whether the articles 
exhibited against the Appellant state, with sufficient certainty, 
the offence with which he is charged, and are admissible, 
therefore, in their present shape. The learned Judge in the 
Court below is of opinion that they are sufficient The order 
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being merely interlocntoiy, it was in the dIscTetion of the 
Judge, by the Statate under which he acted, to give or to 
refuse liberty to appeal, and he determined, not without some 
hesitation, to grant this liberty. 

" The Appellant praya ' their Lordships to report to Her 
Majesty in favour of the appeal and complaint of the 
Beveiend Dunbar Isidore Heath, and that the decree, or inter- 
locutory order, or sentence of the Judge o£ the Arches Court 
o! Canterbury, appealed from, ought to be reversed ; and that 
tiie articles in this criminal suit be ordered to be further re- 
formed, so as to contain au exact and precise statement of 
those portions of the Thirty-nine Articles of Beligion, which 
it is allied that the passages from the Appellant's Sermons 
contravene ; and also & specification, or statement, of the 
unsound doctrine or heresy which the Appellant is allied 
to have advisedly maintained, and which ha is called upon to 
revoke under the Statute, 13th Eliz. c. 12.' 

" The articles thus exhibited appear to rest upon two dip- 
tinct grounds of complaint ; one, an alleged violation of the 
Statute, 13th Elizabeth, entitled ' An Act for the Ministers of 
the Church to be of sound Keligiou,' the other, an alleged 
violation of the Ecclesiastical laws, by publishing doctrines in 
derogation and depraving of the Book of Common Prayer. 

" The Statute, 13th Elizabeth, c. 12, above referred to, after 
requiring that certain Priests and Ministers shall declare their 
assent, and subscribe to all the Articles of Beligion which only 
concern the confession of the true Christian faith and the 
doctrine of the Sacraments, proceeds to enact, sec. 2, ' That if 
any person Ecclasiastical, or which shall have Ecclesiastical 
living, shall advisedly maintain or affirm any doctrine directly 
contrary or repugnant to any of the said Articles, and being 
convented before the Bishop of the Diocese, or the Ordinary, 
or before ' the Queen's Highness Commissioners in Causes 
Ecclesiastical, shall persist therein, or not revoke his error, or 
after such revocation eftsoon af&rm such untrue doctrine, such 
maintaining, or affirming, and persisting, or such eftsoon 
affinning, shall be just cause to deprive such persou of his 
Ecclesiastical promotions, and it shall be lawful to the Bishop 
of the Diocese, or the Ordinary, or the said Commissioners, to 
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deprive such person so persisting or lawftilly convicted of such 
eftaoona affimiing, and upon such sentence of deprivation 
pronounced, lie shall be indeed deprived.' ■ 

" This, therefore, ia an eminently penal Statute ; a pK^ecu- 
tion under it may result in depriving the offender of his 
benefice, and, possibly, therefore, may destroy all his means 
of livelihood. 

" It ia of the essence of justice, and ia a principle fully 
recognised by the law of England, that a person indicted for 
a breach of the law shall be distinctly informed, before he is 
called upon to defend himself, of the nature of the offence 
with which he is charged. 

" That the Courts of Common Law would apply this doc- 
trine to offences of the nature of that imputed to the Defendant, 
if such offences came indirectly before them, may be inferred 
from Specofa Case (5 Co. Eep. S?), in which, on Quart imptdit, 
the Bishop pleaded that he waa justified in refusing to admit 
the Clerk, because on examination he found him to be an 
inveterate schismatic. It was held ' that the cause of the 
schism or heresy for which the prosecutor ia refused ought to 
be alleged in certain,' and judgment passed ^ainat the Bishop. 

" The casea cited at the bar seem to prove that the same 
rule is adopted in the Ecclesiastical Courts, at least in proceed- 
iuga under the Statute of 13tli Elizabeth. 

" In the case of Salter v. Davies,^ in the year 1692, in 
Whiston's Case* in 1713, in The Kiv^s Proetor v. Stone^ in 
1808, the particulars of the erroneous doctrines imputed to 
the Defendants, and the articles to which they were repugnant, 
were atated with great distinctness. The Defendants could 
have no doubt as to the error which they were required to 
revoke, and in the last case the Defendant affected to recant^ 
though in terms obviously insufficient and evaaiva 

" The case of Sanders v. ffead * in 1 843, was not a proceed- 
ing under the 13th Elizabeth. The Defendant was charged 
with having maintained propositiona in derogation and d&< 
pravii^ of the Prayer Book, and the Court seems to have 
taken a distinction between the two classes of offences, and 
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b) have held that ia the latter a great laxity is allowed ; ' that 
when the general law Ecclesiastical ia relied on, it is not 
necessary to plead specifically ; that where the offence is one 
generally cc^izable in the Ecclesiastical Courts, it ia not 
necessary to point ont the particular Canons or Statute on 
which the proceedings are founded.' 

" Yet even here, though the same strictness of pleading may 
not be necessary, it is requisite that the accusation should show 
distinctly of what the Defendant is aocosed — a point upon 
which, in the case of Sanders v. Head, no doubt could exist. 

" The case of Modgson v. Oakdey, in 1 845, was of the same 
description with Sanders v. Head, Mr. Oakeley did not hold 
nny living, bat was merely a licensed curate within the diocese 
of London. He was charged with having offended against the 
lawa Ecclesiastical, by maintaining doctrines directly contrary 
and repugnant to the true usual literal meaning of the Articles 
of Religion as by law established, or one of them, and contrary 
to the laws. Statutes, Constitutions, and Canons Ecclesiastical 
of the realm, and against the peace and unity of the ChurcK 

" It appeared by the pamphlet complained of, in the opinion 
of the Judge, that Mr. Oakeley ' held, without distinction, all 
Roman doctrine — everything that has been, and still is, main- 
tained and tauglit by that Church.' 

" Yet, even here, the very able Judge who decided the case. 
Sir Herbert Jenner Fust, seems to have doubted whether the 
articles contained a sufficient specification of the offence, and 
he states that he had expected to hear an argument by Mr. 
Oakeley's Counsel oo the point Mr. Oakeley, however, did 
not appear, nor could he with any colour of reason have pre- 
tended ignorance of the offence imputed to him. The ground 
on which the learned Judge held the chaise sufficient was 
this — that there was no affirmance of any pai-ticular doctrine; 
Mr. Oakeley claimed to hold, affirm, and maintain all the 
doctrines of the Church of Rome, consequently it would be 
next to impossible to plead the chaige in detail 

" That in whatever form questions of this kind arise, both 
the party accused and the Court before which they are brought 
have a ri^t to require that the doctrine of the Church alleged 
to be impugned, and the doctrine of the accused which is 
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alleged to impugn it, shall be stated with sofQcient distinot- 
ness to enable the one to frame his defence, and the other to 
discovBT i^m the pleadings what are the real points in con- 
troveisy, is apparent &om what fell both &om the Dean of 
tiie Arches and &e Judicial Committee in the Goriiam case. 

" That case was brought on by Act on petition, instead of 
by plea and proof. Sir Herbert Jenner Fust observes (in the 
Report of that case by Mr. Moore, page 135) that the pro- 
ceeding ought to have been by plea and proof; that 'the 
Court would then have had the entire case brought deaHy 
and distinctly to its notice,, the doctrines of the Chnrch of 
England upon which it was meant to rely on behalf of the 
Kshop would hare been specifically and precisely stated, aa 
well as those points of doctrine which it was said Mr. Gorham 
had impugned.' At the next page he observes, that ' the law 
ought to have been specifically pleaded, the law of the Church, 
the doctrines of the Church of England, and the points in 
Mi. Gorbam's answers which are said to be contrary to those 
doctrines.' 

" He afterwards complains that in cooBequence of the course 
which had been pursued, ' it being nowhere stated clearly and 
distincUy what the doctrine of the Church of England is, the 
Court had been forced to travel throi^h the various questions 
uid answers, and other particulars contained in the volume 
referred to, in order to ascertain for itself, as well as it could, 
what the doctrine of the Church of England was, and in what 
respects Mr. Gorham held opinions contrary thereto' (p. 137). 

" When that case came before this Board, their Lordships 
entirely concurred in the observations which had been made 
in the Court below, and remarked, 'that the inconvenience 
was so great, and the difficulty of coming to a right conclusioQ 
was thereby so unneceBsarily increased, that in their opinion 
the Judge below would have been well justified in refusing to 
proDoiince any opinion upon the case as appearing on the 
pleading, and requiring the parties, even at the last moment^ 
to bring forward the case in a regular manner by plea and 
proof (page 461 ^). 

" It is obvious that the whole force of their remark depends 
* S«e above, p. SS. 
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upon the assamptton that if the case had been brought forward 
hy plea and pioo^ the statement of doctrine on each side t»- 
fened to by the Jndge below -wonld have been contained in it. 

" Applying these principles to the case before ua, we have 
to consider whether the articles give to the accused Clerk that 
distinct notice of the offences imputed to him which reason 
and antbority alike reqtiire. 

"Kow the articles, after the mere formal pleadings, all^e 
(article 6) that the Appellant wrote, printed, and published 
nineteen Sermons which are contained in a book described in 
the article. Tliat in such book are contained certain passages, 
get out at Ifii^b, and said to be taken ficom twelve different 
pages of the book ; and they object to the Appellant that these 
passages ' do sererally and togetiier contain doctrines direcUy 
oontiary and repugnant to the doctrines of the United Church 
of England and Ireland, as in the aforesaid Articles of religion 
contained,' and more especially to twelve of the Articles which 
they specify. 

" They then ' object to him all and every other matter in 
the said book or pamphlet, or course of Sermons, contrary or 
repugnant to the docbines of the said United Church of 
England and Ireland.' 

" The succeeding articles of the libel, the 7th, 8th, 9th, and 
10th, pursue exactly the same line, extracting long passages 
&om different pages of the book, and all^;ii^ them to be con- 
trary to certain of the Thirty-nine Articles, which they specify. 

" Originally it appears that the libel specified none of the 
Thirty-nine Articles, and it was in substance merely an alle- 
gation that the passages in question were contraty to the 
Ihirty-nine Articles. 

" It appears to have been held by the Court below that this 
mode of pleading was too loose, and the learned Judge, there- 
fore, required the Prosecutor to specify the particular Articles 
of the Church of England against which tjie Defendant was 
supposed to have offended, and this has been accordingly 
done ; but it appears to their Lordships that it has been done 
in such a manner as in no degree whatever to relieve the 
Defendant from embarrassment as to the nature of the charge 
which he is called upon to meet 
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" What may be necessary for this purpose must depend 
upon tlie circnmstances of each particular case. If a single 
distinct passage complained of contains a plain meaning 
-which can admit of no doubt, it may be sufBcient to aet it 
out, and to state that it is directly contrary and repugnant to 
such one or more of the Thirty-nine Articles as are conceived 
to be opposed to it. 

" In such a case the Defendant is fully apprized of the real 
nature of the charge. He may, if he pleases, insist that the 
proposition which he has maintained is not contrary to the 
Articles, or he may admit that it is so, and recall it. 

" But the case is far otherwise when a number of passages 
are collected together, which enunciate no sii^le definite pro- 
position, which embrace a variety of topic^s, some extracts 
having to an ordinary understanding no meanii^ at all, and 
others expressed in langu^e with respect to the meaning of 
which different guesses may be made by dififerent minda. 

" Tate the firat class of passages collected here in the sixth 
article. We presume that when they are explained by the 
context in which they are found, and the Court is assisted by 
the observations which will be made by the Counsel on each 
side, some distinct intelligible propositions will be educed 
from them, which will be at^ed on the one side to be in 
accordance with, and on the other to be in contradiction to, 
certain doctrines of the Church of England, as laid down in 
her Articles of Faith, and upon which the Court will be able 
to fonn an opinion. But we cannot say that this is the case 
at present. 

" Then, is the matter mended by the reference to the parti- 
cular Articles of Faith introduced by amendment ? 

" We cannot think that it is. 

" Those Articles that are specified relate to a great variety 
of subjects. They are the 2d, 3d, 8th, 10th, 11th, 12th, 13th, 
14th, 15th, 25th, 27th, and 28th. 

" The 2d is entitled ' Of the Word, or Son of God, which 
was made very Man.* The 3d, ' Of the going down of Christ 
into Hell ; ' on the proper meaning of which Article we believe 
that some difference of opinion prevails amongst orthodox 
divines. The 8th, ' Of the Three Creeds ; ' as to which, again. 
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it may be observed, that a very great number of distmct pro- 
positioiis are contained in them, and with respect to 8ome of 
which different interpretations have been given. The 10th ia 
entitled, ' Of Free Will.' The 11th, ' Of the Justification of 
Man.' The 12th, 'Of Good Works.' The 13th, 'Of "Works 
hefore Justification." The 14th, 'Of Works of SupereK^a- 
tion,' The 15th, ' Of Christ alone without Sin.' The 25th, 
' Of the Sacraments.' The 27th, ' Of Baptism.' And the 
28th, * Of the Lord's Supper.' 

■ Can it, with any reason, he said that a clergyman who is 
told that certain long passages extracted fixim his book, 
sererally and together, contain doctrines directly contrary to 
these Articles, embracing such a great variety of propositions 
on subjects totally dissimilar irom each other, has the slightest 
information afforded to him of what is the real complaint in- 
tended to be made against him 1 

" It is said that the Defendant can have no difficulty in 
knowing what is imputed to him, for that he must know the 
meaning of what he has preached and published. Assuming 
that he does know his own meaning, he has a right to know 
what is the meaning which the accuser imputes to him : that 
if the meaning be not his, he may repudiate it ; if it be bis, 
and he persists in it^ he may attempt to justify it ; or if he 
feels it to be erroneous, he may revoke iL 

" It is said, again, the passages complained of are so con- 
fused, that the Prosecutor may be unable to say with cer- 
tainty what is the true meaning. But the answer to this 
seems obvious. In order to convict the Defendant of main- 
taining false doctrines, the accuser must show what the 
doctrine complained of is. A man cannot contravene the 
Articles by writing stark nonsense. It is not denied that 
the false doctrine must be pointed out at the hearing, if it 
be not done now. The difference between doing it now and 
doing it then is this, that in the former alternative the De- 
fendant will have an opportunity of judging whether he will 
defend himself or abandon his defence ; and if he does defend 
himself, he will have the means of preparing for his defence. 

" Their Lordships, for these reasons, are of opinion that the 
Appellant is entitled to a more distinct specification of the 
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chaises intended to be brought against liim, than he can find 
in the articles as they at present stand, and that, therefore, 
they must be further reformed, so as to contain a statement of 
those portions of such of the Thirty-nine Articles of Beligion 
as it is alleged that the passages from the Appellant's Sennomi 
contravene, and a specification of the nnsound doctrine or 
heresy which the Appellant is alleged to have maintained. 

" Theii Lordships intend to reserve this case before them 
nnti] this reformation has heen made, in order that they may 
judge of its sufficiency; and when a sufficient reformation 
shall have been made, to remit it to the Court below, to pro- 
ceed vith the cause. 

" They think that there should be no coats of this appeal. 
They will humbly report to Her Majesty their opinion, to the 
effect which they have thus expressed. 

" It ia proper to mention that the Archbishop of York, who 
sat on the hearing of this case, has seen this judgment, and 
that his Grace concnrs in it 

In accordance with this judgment, the articles were re- 
formed ; but they were again objected to by the Appellant, on 
the ground that they were precisely the same as those pre- 
viously appealed against, and that the judgment of the Com- 
mittee had been disr^arded. 

The Appellant's Counsel moreover objected to the articles 
as reformed, as not being confined to the penal Statute, the 
iSth Elizabeth, c. 12, and the Thirty-nine Articles, but mixed 
up with other charges apparently intended to be founded 
upon the Statute of Car. II, the Act of Uniformity, and the 
Ecclesiastical Lav relating to the Book of Common Prayer. 
The same authorities were cited and relied on, as had been 
urged in support of the former objectiona 

The following Judgment was pronounced by Lord Cran- 
worth: — 

" I may state first tba^ at the commencement of ihe argu- 
ment their Lordships supposed that the order made had been 
an order tiiat the articles should be reformed in a particular 
mode, namely, that tiiey should be rdonoed in accordance 
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with the prayer of the Petition of Appeal. But we found, 
upon looking at the Order itself, as it waa in fact. drawn np, 
that we were under a mistake, and that although that was 
Tindoubtedlj the opinion of the Court, the Order was only 
diawu up directing the articles to be reformed, and, therefore, 
althoi^h they do not contain any specification of the matters 
required in the petition, if we had thought that the form in 
which they were now drawn up was calculated to do complete 
justice, we might have held that the Order had been complied 
with ; but upon fully considering this case, we think, that as 
this is a penal proceeding, it would be extremely reasonable 
that the articles should be reformed in the spirit and accord- 
ing to the direction which bad been intimated in giving 
judgment upon the former occasion. Unfortunately, we are 
a little in want of a precedent to judge by, but there is one 
precedent, viz. the precedent of Dr. Stone'a case, which hap- 
pened fifty years ago before Ecclesiastical Judges and Prao- 
tittoners of the highest eminence, and we thought that was 
our precedent, and that the party accused is entitled to call 
upon those accusing him for a specification of what it is that 
is complained of, in the same spirit as was done in Stone's 
case. In that case the articles expressly stated that Dr. Stone 
was alleged to preach in contravention of the Articles of the 
Church of England. It was distinctly set out that he denied 
the Divinity of our Saviour and other matters of a similar 
nature, and we think that, acting upon that precedent, and 
acting in conformity with what is the general rule in criminal 
proceedings ; viz. that the Court wiU look to what was the 
distinct nature of the chaige in order that it may be under- 
stood: we ought to direct a further reformation of these 
articles, and more particularly, because in these crimiQal pro- 
ceedings, there is power, which, as far as I am aware, occurs 
in no other proceeding, to the party accused, of settii^ himself 
right by retracting that which is alleged against him. 

" Therefore, the Order is, thai the articles should be reformed 
by specifying the several doctrines alleged to be affirmed by 
the Appelant, contrary to any of the Articles of the Church 
of Ei^land. "With reference to the costs of this proceeding, 
we think that the Appellant is entitled to have both costs, 
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and the articles must be reformed in accordance with this new 
order within a month. With regard to the su^estion of 
CouQBel that we ought to dismiss the suit, on account of the 
delay in its prosecutiou, I may say that that ia out of the 
question. There has been no laches, and if there had been, 
I do not think we could punish such laches, onless it bad 
been very grievous indeed, by putting the party out of the 
reach of justice, even although the prosecutor had been negli- 
gent, but we do not think there was negligence at all here. 
The Order was made in June, and immediately after the long 
vacation the amendment was made." 

The articles, having been further reformed to the satis&ction 
of the Committee, were returned, on March 19th, to the Court 
of Arches, where the case was argued on June 17th and 
18th, 1861. 

The first five and the last four of the articles of charge were 
purely formal. Of the five original articles which dealt with 
Mr. Heath's doctrine, one was struck out, viz. the 9th, which 
charged unsound doctrine relating to the righteousness of God 
and the infliction of punishment in a future state. The four 
articles imputing heterodox doctrine to Mr. Heath, which 
remained when the case was brought before the Court of 
Arches on the merits, were admitted without alteration. The 
portions of the Formularies which they were alleged to con- 
travene, will sufficiently appear in the Judgments of the Court 
of Arches. But the extracts from Mr. Heath's writings,' cited 
in the articles, will not be before the reader sufficiently to 
enable him to appreciate those Judgments without somewhat 
fuller quotations than axe supplied in the Judgments them- 
selves. The following are a few of the passages which give 
most clearly the opinions of Mr, Heath on the four subjects 
on which his doctrine was pronounced unsound, 

1. Justification. — In commenting upon the text in Fsalra 
130, " In His word is my trust," Mr. Heath says (Sermons, 
pp. 29. 30)— 

" Now this word plainly means Christ, who is the Word of God, 

> The extnctB voold occupy ftbont nxteen pi^^ of the present work if giTeu 
in full. _ ■ 
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<H> the vBj b^ vhioh <3od speaks to us, to put away what in dono 
ambB. ' Oh Israel,' Dftvid tbeu gow on to eay, ' trust in the Lord, 
fiw with tho Lord there is mercy, and with him ia plenteona re- 
demption ; and he shall redeem Israel '&om all bis huh.' Clearly 
in this PBaIra, then, Dsvid is ja-eaohing the Gospel, the Gospel of 
the remismon of dns, the Gospel that by the righteoas system of 
Ohriat the free gift is to come upon all men unto justification of 
life; for as by one man's disobedience the many were made Binoero, 
BO by the obedience of one shall the many be plaoed aright. 
The whole of society, men, women, and children, good men, bad 
men, and middling sort of men, shall alt be placed exactly aright, 
by the work of one man, even Jesus Christ. This is justifioation, 
or th* doing of strict justice to aU. And bow shall it be t how 
dull num be justified t By a great deal of hard work, which 
reqnires a great deal of fiuth 1 for indeed a hard task it is to put 
mankind exactly right. And whose hard work ? Of conrae the 
hard work of Jesus Christ, which by bis own personal &ith he 
carries out ; the hard work of marking what is done amiss, showing 
it and explaining it to ns, and then not abiding it ; showing us the 
evil of it, persoading ns to aroid it, to dismiss it, and thus gradually 
iDtrodaeing a plenteous redemption from it. We, on our part, 
must bare the same sort of fiuth to accept the good offices of 
Christ ; we most believe that he has an ofGoe and a work ; we 
must tmst in hia word, and believe that there shall yet be a justi- 
fication, a restitution of all things, a patting things right without 
law^ bnt by a spiiitoal method, a righteousness introduced by 
fliith, not forced iuto the worid by law. Of oourse, if we really 
do believe all this ; if — I say if— it we beliere in the work of Jesus 
Christ, and the fiiith of Jesus Christ, we shall do our part in help- 
ing him forward; and when society really sets itself to put all mea 
exactly in their right places, they will find themselves wonderfully 
strengthened from above; they will find Christ among them before 
they know it, directing Uiem. The great day of Christ will have 
airiTed, and justification by &ith will be carried oat." 

2. Propitiation.-^At page 91 : — 

" ItepitiatiaQ by the shedding oi blood, ia one of the oldest 
institutions in the world. Now I ant a&aid it is a very common 
idea, that the glorious and great God and Father of mankind, all 
holy and all loving, was propitiated one thousand eight hundred 
yMn ago by blood, and ia propitiated now, at this minute, bv 
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our fiuth in this blood : I know not hov to find words atroufi 
enough to express mj abhoTrenoe of this detestable doctrine. Ood 
is propitiated by Chriat, but Christ's blood has long ago been 
poured out, not to propitiate his kind and benevolent Father, but 
to bring men ap to his Father ont of the system of law, which 
kept them away from the Father, and into the Bjrstem of freedom, 
and spirit, and mercy, and grace, and &ith which is pleasing to the 
Father. Christ ia at this moment the propitiation not for our uns 
only, but for the whole world." 

At page 419 : — 

" I have myself beard the question addresed to a meeting 
of about twenty dei^ymen, ' From whom did Christ buy the 
Church f (to redeem ia to buy here,) and after a long pause, 
not one of them had an answer. I ha7e also heard the sama 
question addressed to some dissenting ministers, and with the same 
shameful result, If they answered, 'He bought us from Ood,* 
they know well that they should differ in opinion &om the fcmr- 
and-twen ty Elders who fell down before the Lamb, and sang a new 
song, saying, ' Thou hast bought us to God.' And if they should 
answer, implying that he bought us from anybody or anything elae 
but Uod, then all modem theology tumbles to hits, for it ia ftU 
founded upon the slatement, that Ood accepts the sufferings of 
Christ aa a satisloction or price due to his justice." 

3. Forgiveness and remission of Bin. — Mi. Heath drew a 
distinctioQ between these two terms, considering, apparently, 
that Forgiveness implied merely a benevolent feeling towards 
another, but that Semissioii involved a change of disposition 
in the person to whom it was granted. 

In a'passage quoted from. pp. 161-2 he says : — 

"I do not say that the whole mischief originally arose, but it is 
certwuly perpetuated, from our unfortunate translation. For 
myself, I feel beaten to the very gronnd at the enormity of the 
tflsk of persuading all England to reject, totally, the idea of for- 
giveness of sins aa having anything at all to do with the Go^>e1. 
Tet the case ia as clear as can be ; the Greeks had one word, we 
have two, so half the times their word came in we put in onr first 
word, and for the other half we varied it by introducing onr seoond. 
That the two ideas corresponding to our two words are, in fiwt, just 
the contraries to each other, is evident enough, but nobody seems 
to care for such a small difficultv as this." 
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Again, in a passage from p. 160 : — 

" And what b the use of this foigivenesB after aU 1 The faith 
and repentance are abaolutel; good tbinge in themselves ; they 
improre the man's whole being ; they tend essentially to increase 
the man's power of carrying out God's dengns j they enlarge the 
anbjects of commnnion between the man and his Creator : but 
while they do all this, and because they do all this, they, in the 
same proportion, do away with any mere place for foi^iveoess in 
anything present or future." 

And farther on, speaking of those to whom Christ forgaTe 
sin: — ■ 

" He told them generally to ' go unto peace,' or ' go in peace,' atf 
we bare blsely translated it This iolse tranelatioQ covertly in- 
sinoatea that peace is the immediate necessary effect of being for- 
givrai, it elevates forgiveness in aooordanoe with onr heathen 
traditions into an unscriptural importance in God's scheme. God's 
scheme is a scheme for remission, but no scheme at all is required 
for forgiveneaa, which may and must be assumed, as a matter of 
conrsey unconditionally. Take again our text, ' In whom we have 
redemption, through his blood, evtm the forgiveness of sins.' What 
has the mere forgiveness of sins to do with redemption 1 Simply 
and absolntely nothing. Supposing I forgive a man day after day ; 
do I not rather binder his redemption by confirming him in a habit 

of BUlt" 

4 The passage quoted in the Judgment (p. 243) will convey 
sofficientlj the meaning of the extracts cited in the last 
Article of Chatge imputing false doctrine. 

Before the hearing (22d May, 1861), an allegation was 
brought in on behalf of Mr. Heath, to the effect that he had 
not, in any of the recited passages, maintained anything re- 
pugnutt to the Ai-ticles, or repugnant to the Book of Common 
Player ; and farther, that, on the 2d of January, 1860, he had 
offered, in a letter to the Bishop, to revoke any errors which 
should be pointed out to him ; but had received an answer, 
referring him to the articles for a specification of them. 

During the aigument, Mr. Heath's counsel handed in a 

paper, containing a solemn afBrmation to a similar effect, 

denying that he had " advisedly " contravened the Articles ; 

q2 
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ftnd declaring that if, i'.i the opinioD of his Ordinary and the 
Dean of the Arches, he had done so in fact, he thereby 
expressed his regret aad revoked his error. 

On I^ovember 2d, IStil, Dr. Lushington gave his Jndgment, 
of which the following is an epitome ; 

With regard to the principles on vhich a decision in sach 
cases as this ia to be made, I cannot look for help in the intep- 
pretation of the Thirty-nine Articles to the animus with which 
subscription is made ; nor to the opinions of writera on those 
ArticleB, since these writers interpret them by reference to Scrip- 
ture. The Articles must be construed judicially, and the plain 
principles on which I must proceed have been laid down in the 
Gorham judgment ; viz. (a) there are many matters which have 
not been defined by the Church, and which must be left open ; 
(6) if the BubricB and Formularies clearly and distinctly decide 
any question, we must conclude that the doctrine so decided 
is the doctrine of the Church. The Court, therefore, must 
never assume either that anything is binding on the clei^ 
which is not to be foimd in the Articles of Beligion and Book 
of Common Prayer, or that anything therein found was not 
intended to have its full effect and operation. The Statute of 
13th Elizabeth, in declaring that a doctrine to be condemned 
must be held advisedly, means, not that it must intentionally 
contradict the doctrine of the Church, but that it must be 
deliberately held, and actually repugnant to that doctrine. 

Proceeding, then, to the articles of charge, I hold : 

1. As to the doctrine of Justification, that the true intei^ 
pretation of the 11th Article of Beligion is, (I) that by Justi- 
fication is meant being exclusively received into the fiivonr of 
Ood ; (2) that the merit of Christ is the cause of this re- 
ception ; (3) that the condition is the faith of the recipient in 
the redemption of mankind through Christ 

Mr. Heath, on the contrary, holds that Justification is, as 
aa it were, setting the world right ; and though he declares 
this will be done by Christ, it is by the personal belief of the 
Saviour that it wiU, in his view, be don& 

This is a new doctrine, which discards the conditions of 
the 11th Article, and substitutes another instead; it is the 
averment of a doctrine totally different and distinct. I think 
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it, therefore, conti'ariaat and repugnaot to the 11th Article of 
Beligion. 

2. As to ReconciliatioD, the doctrine of the Church is, Hhtit 
the death of GhrtBt is a propitiatioD by which God is recon- 
ciled to mau. 

Mr. Heath declarea that the blood of Christ was not shed to 
propitiate His Father. 

3. As to Forgiveness, it is the conBtant doctrine of the 
Church, that those who believe and repent are forgiven for 
Chriaf s saka 

Mr. Heath says that he wishes " to persuade all England to 
reject totally the forgiveness of sins as having anything to do 
with the Gospel" 

4. As to the theological terms, the nse of which Mr. Heath 
condemns as darkening Holy Writ, the words "guilt of sin," 
" satisfaction," " necessary to salvation," are adopted by the 
Formularies, and are essential to the Articles in which they 
occur. To deny them, therefore, is to deny the Articlea. 

Ko explanation has been offered which in any way shows 
that Mr. Heath's opinions can be reconciled with the Articles ; 
nor has any eminent divine been shown to have shared his 
views. Mr. Heath, therefore, must be csondemned by the 
Articlefl imposed by law, and which the law alone can change. 

A fortnight having been allowed to elapse &om the passing 
of the judgment, to give Mr. Heath time to consider whether 
he would retract, he again appeared before the Court, Novem- 
ber 16th, 1861 ; and hia counsel proposed that the opposite 
partf , or the Court itself, should frame a form of retractation. 
The Judge, however, declared that if Mr. Heath were disposed 
to retract, he should himself firame his retractation, and, on his 
refosal to revoke the passages articled, or to tender any form 
of retractation, pronounced titie sentence of deprivation. 

From this Mr. Heath appealed to the Judicial Committee, 
before whom hia cause was heard in May, 1862. 

Dr. Phillimore and Mr, Fitzjames Stephen appeared for Mr. 
Heath. Their aigument was — that the proceedings against 
Mr. Heath, being founded exclusively on the Statute of Eliza- 
beth, it was necessary that, according to that Statute, it should 
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be shoTii that the erroi's impnted had been held " advisedly;" 
which tena implied an intention, such as was shown in the 
case of Mr. Stone, who acknowledged the repugnance of his 
doctrine to the Articles : that the seimona not having been 
preached, Mr. Heath's book must be read as a whole, and 
that ite general object waa not in any way to assail the 
Articles : that his views might be taken as free comments 
upon matters treated in the Articles ; but that such freedom 
as this had been used by many great English divines : further, 
that the Court of Arches had not specified what was the false 
doctrine which it imputed to Mr. Heath, aud had made it 
impossible for him to retract ; for if he withdrew all the pas- 
sages articled, he must withdraw many statements of tmques- 
tionable truth. 

Dr. Twiss and Dr. Swabey, for the liespondent, argued that 
the Act of Elizabeth was not to be construed ^ith the strtO^ 
ness of a penal statute, and that the term " advisedly," m' 
therein employed, meant " deliberately " [the Court here ex- 
pressed themselves satisfied ou this head] ; that the " holdii^ 
doctiine repugnant to the Articles " was clearly proved against 
Mr. Heath, and that the fact that his views were very confused 
did not make them leas contradictory of the Articles ; that 
the " persistence " of which the Statute spoke existed, for no 
retractation had been made by Mr. Heath, such as implied a 
coofession that his doctrines were contrary tb the Artides, or 
that he revoked them. 

Dr. PhiJlimore, in the course of his reply, handed in two 
papers, signed by Mr. Heath, which purported to constitute a 
sufficient retractation. They were as follows : — 

" ' Before the Judicial Committee of Her Majesty's Most 
Honourable Privy OonnciL 

" ' Heath v. Burder. 

" ' The Court of Arches having held that certain Sermons 
published by me, and forming the subject matter of these pro- 
ceedings, contain doctrines contrary and repugnant to several 
of the Thirty-nine Articles of Religion, I, Dunbar Isidore 
Heath, the Appellant, hereby declare that I did not intend in 
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the eaid SermoDS to maintaiu any doctrines contrary to those 
contained in the said Articles of Religion, wherein I sincerely 
pto&sa my entire beliet I also express my great r^ret at 
having iiBed language in my said Sermons which has misled my 
leaders, and caused such a construction te be put upon them. 
" ' DUNBA.E Isidore Hea.th. 

" * Doctors' CommonB, London, E.C. 
"'MarA28, 1862.'" 

" The ^cond paper was as follows : 

*■ ' Hia is my opinion. Forgivenees is an attribute of God, 
inespective of the QospeL The Gospel contained the parti* 
cnlar scheme by which this general attribute was brought into 
action. 

" ' Ddnkab Isidoeb Heath.' " 



<i 



Lord Cranworth, after consulting with the other Lords, 
said, — 

" ^j the Statute under which these proceedings were 
taken, Mr. Heath could, if he pleased, revoke his errors ; and 
the proceedings would in that case be uecessarily and peremp- 
torily stayed. £nt the course he had taken, through his | 
Counsel, of meielr expressing his regret, was not by any 
_ means sofficientyMfTo obtain the benefit the Statute provided, 
he must hand In to the Court a formal revocation of those 
parts of his published Sermons which had been held to be 
heretical by the Dean of the Court of Arches, and on the 
ground of which sentence of deprivatioa had been pronounced 
gainst him." 

Dr. Phillimore : Would it be sufficient for Mr. Heath to 
say, " I renounce the doctrine which it is judicially proved I 
have maintained ? " 

Lord Cranworth : That is not satisfactory— at least, speak- 
ii^ for myselt 

The Archbishop of York and tiie Bishop of London, and 
Lord Justice Turner concurred. 

The Lord Justice Knight Bruce : It does appear to me 
that if Mr. Heath is sincere in these two papers, he can 
sincerely and honestly give that detailed retractation or 
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revocatiou whicli Lord Cranworth has so^ested Hiat is 
my impiesBion. 

Mr. Heath, through his Connsel, aaid he Bhould decline a 
formal revocatioii, and their lotdships decided that the case 
must proceed. 

Dr. Phillimore then replied generally. 

On June 6tb, 1862, the Judgment was delivered hy Lord 
Ciunworth : — 

"The question which their Lordships have to dwide in 
thiB case is one of considerable importance ; — ^namely, whether 
certain opinions and doctiines entertained and promulgated 
by the Appellant, a beneficed clergyman, are, or are no^ 
directly contrary or repugnant to the Articles of Beligion, 
and, therefor^ such as to create a forfeiture of his living 
under the 13th Elizabeth, c 12. 

" It may be well to premise that the offence chained fmainst 
Mr. Heath, though of an ecclesiastical character, is one striotly 
defined by Statuta He is accused of having, in violation of 
an Act of Paiiiament, propounded doctrine contrary to that 
laid down in certain of the Articles of Seligion. In investi- 
gating the justice of such a charge, we are bound to look 
solely to the Statnte and the Artides. It would be a depar- 
ture from our duty if we were to admit any discnssion as to 
the conformity or non-conformity of the Articles of Beli^n, 
or any of tbem, with the Holy Scriptures. The Statute for- 
bids the promu^tion of any doctrine contradicting the 
Articles. It leaves no discretion. All, therefore, which we 
have to do is, first, to ascertain, on the ordinary principles of 
construction, what is the true meaning of any of the Articles 
alleged to be infriuged ; next, what is the &ir interpretation 
of the language used by Mr. Heath ; and then, finally, to 
decide whether, by his lai^nage so construed, he haa or has 
not put forward doctrine which contradicts the Articles. 

" These are the principles of decision which the Dean of 
the Arches laid down, and we think most correctly laid down, 
as those by which he ought to be governed, and they must 
also guide us. 

" That very learned Jadge, in an able and elaborate judg- 
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ment, came to a decision adverse to the Appellant He vas 
of opinion that the volume of Senuons published by the 
Appellant does contain doctrine irreconcilable with several 
of the Articles of Beligioa ; and, therefore, in obedience to the 
Statute he prononnced the sentence of deprivation, the Appel- 
lant having dedined to revoke the errors which he had pro- 
mulgated. 

"From that sentence the Appellant has appealed to Her 
Majesty in Council under the Statute, 2d & 3d WilL IV. 
cap 92. And the cam was argued in the month of March 
hei, before their Lordships, at great but not unnecessary 
lengl^ and with very great ability. We have given to the 
case the beat attention in our power, and we are now prepared 
to state the advice we propose to tender to Her Majesty. 

" The charge again^ the Appellant is, that in, or since, the 
month of March, 1858, he wrote and caused to be printed and 
published a volume containing nineteen Sermons, in which he 
advisedly maintained and affirmed certain positions or doctrines 
directly contrary and repugnant to the doctrine of the United 
Church of England and Ireland as by law established, aud espe- 
cially to the ArdcLes of lieligion agreed upon in Convocation 
in 1562. 

" In the argument before us a doubt was suggested whether 
these Sennous, or any of them, were ever preached. It is 
sufficient to say that there is no charge against the Appellant 
of having preached them, and, therefore, if that were material, 
which, however, we do not think it is, it must be taken that 
the publication charged is not a publication by preaching. 
The chai^ is a charge of publishing generally without indi- 
cating any particular mode of publication, aud if any crimi- 
nality would arise &om publishing by preaching, greater than 
or different &om what would be the consequence of publish- 
ing in any other mode, it must be taken that no such special 
criminality is alleged. For the purpose of this ease, however, 
it does not occur to us that any such difference exists. 

" It was also argued, that whatever may be theologically 
the merits or demerits of the volume in question, the Appel- 
lant cannot be said to have thereby advisedly maintained 
doctrines contrary to the Articles. It was contended, that 
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the use of the word ' advisedly,' in the Statute of Elizabeth, 
must be understood to show that the enactment was directed 
against those who avowedly rejected the Articles ; those who 
Tiot only maintained doctrine at varieuice with them, hut did 
so with the intention of disputing their soundnesa The 
learned Judge below refused to listen to any such argument, 
and we think rightly. The word is evidently used to show 
that what the Statute points at, must be the deliberate act of 
t^e party charged, not a casual expression dropped, to use the 
correlative term, unadvisedly. The word is used in the same 
sense as in the Statute, 9th & 10th Will. III. c. 32. On this 
point it is impossible to entertain a doubt. 

" We come, therefore, to the substantial question in dlspote. 
Do the passages complained of in Mr. Heath's Sermons con- 
tain doctrines directly contrary to the Articles of Seligion as 
settled by Convocation in 1562) 

" As the pleadings stood originally, Mr. Heath complained 
that the charges against him were stated in so vague and 
general a manner, that he was ignorant of the precise matter 
of accusation against him ; and the question whether the 
pleadings stated the charge with sufficient distinctness, having, 
by leave of the Court below, been brought before their Lord- 
ships, they were of opinion, and reported to Her Majesty, that 
the articles ought to be reformed, so as to contain a statement 
of those portions of the Thirty-nine Articles which the Appel- 
laJit's Sermons were said to contravene, and a specification of 
the unsound doctrine which he was alleged to have main- 
tained. The articles were then reformed, but not, m tiieir 
Lordships thought, satisfactorily. A further amendment was 
then made, and the Appellant did not oppose the pleadings 
as thus finally settled. It must be assumed, therefore, that 
the nature of the chaige now appears with sufficient distinct- 
ness on the pleadings. 

" Proceeding, then, as was done by the learned Judge below, 
with each charge separately, their Lordships will now follow 
tiie same course which he pursued. They must satisfy them- 
selves first as to the meaning of the Article or Articles of 
Heligion which in each charge is allied to be contravened, 
and then as to the meanii^ fairly to be put on the language 
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of the Appellant complained of. If the doctrine propounded 
bjf the Appellant can be reconciled with that enunciated by 
the Articles of Religion, then he will not have brought him- 
eelf within the provision of the Statute of Elizabeth. But if 
the pi(^)oaitions put forward by him cannot, upon any reason- 
fj)le construction of them, consist with the Articles of Eeli- 
giou, and, on the contrary, are repugnant to them, then the 
judgment of the Court of Arches must stand. 

" There are four distinct heads of chaise against the Appel- 
lant, each of which we will consider separately. 

" In the first the chaige is, that by certain passages set out 
at length, and which are contained in the third, sixth, four- 
teenth, and nineteenth Sermons, the Appellant advisedly 
maintained or affirmed doctrine directly contraty or repugnant 
to the 11th Article of Eeligion. That Article is in the follow- 
ing words : — 

"'Article 11. "Of the Justification of Man," 'We are 
accounted righteous before God, only for the merit of our 
Lord and Saviour Jesus Christ by Faith, and not for our own 
works or deservings. Wherefore, that we are justified by Faith 
only is a most wholesome Doctrine, and very full of comfort, 
as more largely is expressed in the Homily of Justiiication.' 

" The evident meaning of this 1 1th Article is, that man is 
occonoted righteous, which, in the Article, is treated as the 
same thing as being justified before God, not for his own 
merits, but for the merit of our Saviour, by faith in Him ; i.e. 
that man is admitted to the favour of God, not for his own 
works or deservings, but for the merit of our Saviour, and by 
faith in Him, i.e. by man's faith in our Saviour (howsoever 
iaith is to be defined). 

"The question ie, whether the passages cited from the 
Sermons under this head of charge contain doctrine directly 
contrary or repliant to that thus set forth ia the 11th 
Article! 

" The learned Judge below held that they do, and in this 
view their Lordships concur. It was suggested that the pas- 
sages complained of have no meaning, and so cannot be 
treated as containing any doctrine at all, orthodox or unortho- 
dox. Undoubtedly, if tlie passages contained no intelligible 
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proposition, tliqr coold not be described as containing doc- 
trine contraiy to the Articles. In such a case it would be 
impossible to say that they contained any doctiine. But 
after frequent examination of the passages in question, their 
Lordships cannot come to the conclusion that they are im- 
tional in the sense of being incapable of having a meaning 
affixed to them. 

" In the 3d Sermon, viz. that on Uie text, ' How them can 
man be justified with God ?' the Appellant gives his explana^ 
tion of the meaning of the word 'justification.' He says it 
means 'putting every one in his just place, or doing strict 
justice to all ;' and the scope of the Sermon seems to be to 
show, that whereas this object, i.e. the object of justifying, or 
patting every one in his just place, is effected, or is attempted 
to be effected, where human laws are concerned, by inflicting 
penalties on those who are guilty of transgressions, the same 
end is or will be attained by our Saviour by spiritual means, 
by what Mr. Heath, speaking of our Saviour, calls His 'bard 
work,' which by His own personal faith He carries out. 

" This same view of the subject pervades many of the other 
Sermons. Thus in the 6th he says : — ' The plan of Jesus is a 
most merciful and just one to the whole world. It is the 
great plan of Justification, and Jesus believes His own GospeL 
He has faith in it, and by that faith He will succeed in ii 
Justification by the faith of Jesus will make the whole world 
safe. It is the introduction of just and simple righteousness. 

" Again, in the 14th Sermon, he says : — ' When I talk of 
justification by faith, I mean justification by our Saviour's 
trust in the future. The Saviour still trusts in our Father as 
He always did. He still has faith, and His faith still works 
by love. He still believes He can put the world right, and I 
believe so toa' 

" The object of the last Sermon, the 19th, is to enforce veiy 
much the same views. 

" Now, with the most sincere endeavour to find some inter- 
pretation to be put on these passages consistent with the 
11th Article, their Lordships are unable to do so. The doc- 
trine of the Article is, that ottr justification arises &om Uie 
merits of our Saviour by faith, i.e. by the faitii of man in our 
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Savioar and in His merits ; whereas Mr. Heath first gives a 
new explanation of justification, which he thinks means the 
putting of eveiy one in hia just place ; and this result he 
considers will follow, not from the faith of man in the merits 
of his Saviour, hut &Dm the faith of our Saviour Himsell 
He in many passages labours the point, that the faith leading 
to justification is not the faith in Christ, bat the faith of 
Ghriet. 

"Their Lordships cannot understand him otherwise than as 
rejecting the doctrine founded on the merit of our Saviour 
and our &ith in Him. 

"In the 19th Sermon he says: — 'The inconsistency of 
modem theology is, indeed, most eztraordinary ; it first inveuts 
the word " merit," an unscriptural and inoompiehensible word, 
which darkens everything.' 

" He then goes into a long discussion on the meaning of 
the word ' merit,' and proceeds thus r — ' Now, after inventing 
this disagreeable word ' merit,' the modem theologians go on 
to say, that nobody has any merit except Christ, but the 
nearest approach any one can make to this incomprehensible 
word merit, is &ith. A man cannot have merit, bat he can 
have &ith ; and if he have faith, Glod will act towards him 
as if he had merit. So merit, then, is at least something 
rather near to faith. And now comes the inconsistency ; for 
people talk of the merit of Christ. We are justified for the 
merit of Christ. We are also justified by &ith. Then why 
will not people allow it is the faith of Christ, if it is the merit 
of Christ?' 

" It is surely impossible to hold that the word ' merit ' is an 
onscriptaral and incomprehensible word, which darkens every- 
thing, and that the foith leading to- justification is not the faith 
of man in Christy but the fiiith of Christ in His own work, 
without at the same time contravening the doctrine of the 
11th Article, that man is justified solely for the merit of 
Christ, and by faith in Christ Their Lordships do not feel 
bound to say that they distincUy comprehend the exact bear- 
ing of the whole of Mr. Eteath's opinions on this mysterious 
snlgect. Perhaps his own views are not veiy distinct or 
clear, even to himself. It is sufficient for the [oeMnt porpoao 
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to 9fty, that the doctrine propounded by him is not that con- 
tained in the 11th Article; it differs from it fundamentally, 
and ia inconaiatent with it 

" The first chaige against Mr. Heatlt, therefore, appears to us 
to be diatinctly made oat, and we will only add further on this 
part of the case, that we find nothing in any other part of the 
volume which can be held so to qualify the paasagea we have 
referred to as to enable na to attribute to them a meaning 
different from that which is certainly ^wim^/acie their import, 
"W'e ate aware that, in hia fourth Sermon, p. 29, Mr. Heath has 
these woixis ; — ' We, on our part, must have the same sort of 
faith to accept the good offices of Christ ; we muat believe 
that He has an office aud a work ; we must trust in His.word, 
and believe that there shall yet be a justification, a restitution 
of all things, a putting thii^ r^ht without laws, bat by 
spiritual methods ; a righteousness introduced by faith, not 
forced into the world by law,' 

" But whatever may be intended to be the qualiiying force 
of this passage, we cannot hold that either in it or in any 
other part of the volume is the effect of those other statements 
done away in which, as we have already pointed out, Mr. 
Heath has taught that the doctrine of justification by faith ia 
something entirely different from what the Articles declare it 
to be, 

" The next charge which the Appellant was called on to 
answer was, that by certain passages in the 8th, 9th, 15th, 
18th, and 19tb Sermons he had advisedly maintained and 
affirmed doctrine directly contrary and repugnant to that part 
of the 2d Article which is in the following words: — ' Whereof 
ia one Christ, very God and very Man, who truly suffered, was 
crucified, dead and buried, to reconcile His Father to us, and 
to be a sacrifice, not only for original guilt, but also for all 
actual sins of men ;' and also directly contrary and repugnant 
to the 31st Article, entitled ' Of the one Oblation of Christ 
finished upon the Cross.' 

" These two Articles are as follows ; — ' Article 2, " Of the 
Word or Son of God, which was made very Man." The 
Son, which is the Word of the Father, begotten from everlast- 
ing of the Father, the very and eternal God, and of one sub- 
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sttuce with the Father, took man's nattire ia the womb of the 
blessed Virgin, of her substance : so that two whole and per- 
fect Natures, that is to say, the Godhead and Manhood, were 
joined together in one Person, never to be divided, whereof is 
one Christ, very God, and very Man ; who truly suffered, was 
cnicified, dead, and buried, to reconcile His Father to us, and 
to be a sacrifice, not only for original guilt, but also for all 
actual sins of men.' ' Article 31. " Of the oue Oblation of 
Christ finished upon the Cross," ' The 0£fering of Christ once 
made, is that perfect redemption, propitiation, and sutUfaction, 
for all the sins of the whole world, both original and actual ; 
and there is none other Batisfaction for sin, but that alone. 
Wherefore the sacrifices of Masses, in the which it was com- 
monly said that the Priest did offer Christ for the quick and 
the dead, to have remission of pain or guUt, were blasphemous 
fables, and dangerous deceits.' 

" Now, proceeding, as we are bound to do, to put a con- 
stroctiou on the language of these Articles, there surely is no 
difficulty in saying that they lay down as clear doctrine that 
our Sftvioiu: auffered and died in order to reconcile the Father 
to us, whatever may be the exact import of that phrase, and 
to be a sacrifice for sin. And further, that this sacrifice thus 
made was a perfect propitiation and satisfaction for the sins 
of all mankind 

" Their Lordships know not how to reconcile with these 
Articles the following passage t— * I am afraid it is a very 
common idea that God was propitiated 1,800 years ago by 
blood I know not how to find words strong enough to ex- 
press my abhorrence of this detestable doctrine. God is pro- 
pitiated by Christ, but Christ's blood has long ago been poured 
out, not to propitiate His kind and benevolent Father, but to 
bring men to His Father again.' — 9th Sermon, p, 91. 

" It seems to as that this passage directly natives the 
doctrine of the Articles. We cannot understand Mr. Heath 
otherwise than as expressing his conviction that Chrkt was 
not crucified, dead, and buried to reconcile His Father to us, 
and to be a sacrifice for the sins of the world, and that the 
offering of our Saviour so made was not a perfect propitiation 
or satisfaction for the sius of the world 
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" And if tliiB be a correct interpretation of the worda vhidi 
Mr. Heath uses, it is unnecessary nmintely to inquire what 
are his precise views on these abstruse pointa If he main- 
tains what amounts to this, namely, that the doctrine laid 
down by the Articles ia unaound, that is, within the meaning 
of the Statute, maiutaining doctrine directly contrary and 
repugnant to the Articles. It is unnecessary to inquire wl»t 
are his own views, or whether he has any clear views of his 
own ; he violates the Statute equally by maintaining a nega- 
tive — that the doctrine of the Articles is wrong — as by 
affirmatively etatii^ some heterodox position. 

"We are bound to add, in reference to this as well as to the 
former chai^, that the effect of the passage we have quoted 
is not destroyed or modified by any others we can find in 
other parts of the volume. There is, indeed, a passage in this 
same 9th Sermon (p. 87), in which Mr. Heath says of Christv 
' It was by His blood that He was a propitiation.' It is not 
for ns to determine how this passage is to be reconciled with 
that which we have previously quoted. We are of opinion 
that the former is a direct contradiction of the Article ; and 
nothing we can discover In other passages enables us to say 
that it is not a fair representation of Mr. Heath's views on 
this subject. 

" This second charge, therefore, seems to their Lordehipa, 
as it did to the learned Dean of t^e Arches, to be cleady 
made out 

" The third chaige is founded on several passives cited tmm 
the 16th Sermon, in which Mr. Heath is alleged to have main- 
tained doctrines directly coutraiy and repngnant to the 8th 
Article, af&rming the Apostles' Creed which declares onr 
belief in the forgiveness of sins, and the Nicene Creed which 
declares our belief in one baptism for the remission of sins, 
and also qontrary and repugnant to tbe 27th and 16th Articles. 
These Articles are as follows : — 

" ' Article 8. " Of the Three Creeds." The three Creeds, 
Kicene Creed, Athanasius's Creed, and that which is commonly 
called tbe Apostles' Creed, ought thoroughly to be received 
and believed ; for they may be proved by most certain wairanta 
of Holy Scripture.' 
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•'Article 16. " Of Sin after BaptiauL" Not every deadly 
Hin willingly committed after Baptism is sin against the Holy 
GUiost, and unpardonable. Wherefore the grant of repentance 
is. not to be denied to such as fall into sin after Baptism. 
After we hare received the Holy Ghost, we may depart from 
grace given, and fall into sin, and by the grace of God we 
may riae again, and amend our lives. And, therefore, they 
are to be condenmed which say, they can no more sin as loog 
as they live here, or deny the place of forgiveness to such as 
truly repent' 

" ' Article 27. " Of Baptism." Baptism is not only a sign 
of profession, and mark of difference whereby Christian men 
are diacersed from others that be not christened, but it is also 
a sign of regeneration or new birth, whereby, as by an instru- 
ment, they that receive Baptism rightly are grafted into the 
Church ; the promises of forgiveness of sin, and of our adop- 
tion to be the sons of God by the Holy Ghost, are visibly 
s^ed and sealed ; faith is confirmed, and grace increased by 
virtue of prayer unto God. The B^tism of young children 
is in anywise to be retained in the Church, as most agreeable 
with the institution of Christ.' 

" The j Hst interpretation of these Articles, taking the Cteeik 
as incorporated with and forming part of them, is, so for as 
concerns our present inquiry, that in the Gospel dispensatioa 
aie contained promises, on what conditions it is not necessary 
here to define, that God will fbi^ve us our sins ; that fay 
baptism those promises of forgiveness are visibly signed and 
sealed ; and that those who alter baptism fall into sin may 
yet repent and obtain forgiveness. 

" The whole of the 16th Seimon is devoted to the subject 
of the forgiveness of sins. It is entitled ' Forgiveness and 
Semission.' The text is from Colossiaus 1 14 : 'In whom we 
haveredemption through His blood, even the forgiveness of sins.' 

" The whole scope of the Sermon seems to be, that there is 
not, and cannot be, in the Christiau dispensation aoy such 
thing as a forgiveness of sins, using the word in its ordinary 
acceptation ; that the word ought to be remission of sins, 
which Mr. Heath endeavours to explain as being something 
olt^^thcr different from forgiveness. 
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" Thua he saya (p. 162) : — ' For myaelf I feel beaten to the 
very ground at the enonnity of the task of perauading all 
England to reject totally the idea of fotgiveness of sins as 
having anything at all to do with the Gospel Yet the case 
is as clear as can l3e. The Greeka had one void, we have 
two ; so, half the times their word came in we pat in oar first 
word, and for the other half we varied it by introdocing our 
second. That the two ideas correspondii^ to our two words 
are, in &ct, just the contranes to each otiier, is evident enough, 
but nobody seems to care for snch a small difficulty as this." 

"Again (p. 166): — 'Did Christ come for the remission of 
sina, OF for the forgiveness of sins ? If He came for the rd> 
mission of sins. He came to do a certain work, and a very 
difficult and glorions work.' 

" And soon afterwards he proceeds : — ' But if Christ came 
for the foi^veness of sins, and if repentance and faith are 
necessary conditions in order to secure this forgiveness, then 
only one in a thousand, or lees even, of the human race, will 
be forgiven.' 

"Again, at p^ 168 : — " Gk>d's scheme is a scheme for re- 
mission, but no scjieme at all is required fbr forgiveness, which 
may and must be assumed as a matter of course, ancon- 
ditionally.' 

" There is much more in the Sermon to the same purport ; 
the olgect being, apparently, to show that forgiveness of sins 
does not, and, for some reason which their Lordships are 
onable to underatand, cannot form part of the (Jospel dispen- 
aation ; that in lieu of forgiveneaa, we ought to substitute in 
our minds and belief the word remission. Their Lordships 
must here remark, as on the preceding charge, that it is not 
necessary, in order to bring himself within the Statuto, that 
Mr. Heath should have propounded any intelligible heterodox 
doctrin& It is sufficient that he should have propounded 
doctrine directly contrary or repugnant to the doctrine laid 
down in the Articles, and this he appears to their Lordships 
clearly to have done. It is impossible, with every inclination 
to put as favourable a constmctiou as possible on his langnage, 
not to perceive that he rejects totally the idea of forgiveness 
of sins accoi'ding to the onUnary meaning of the word forgive- 
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Dess, as having anytliuig to do with the Gospel ; whereas it 
certainly is in the ordinary meaning of that word that we aro 
taught to say, in the Apostles' Creed, that we believe in the 
forgiveness of sins. And it is in the same sense that the 
16th Article states, that 'they are to be cundenmed who deny 
the place of foTgiveness to such as truly repent ;' and that the 
27th Article states ' the promises of forgiveness of sin to be 
visibly signed and sealed by Baptism.' It is true that the 
expression in the Nicene Greed is not ' forgiveness,' but 're- 
mission.* It is evident, however, that the word remission is 
there used as equivalent to forgiveness. The one Baptism for 
the remission of sins, spoken of in the Nicene Creed, is that 
same Baptism by which the 27th Article states that the 
promises of forgiveness of sin are visibly signed and sealed. 
On these grounds we concur wi& tha Court below in the 
conclusion that the third chaise, like the two former, is ftdly 
established. 

" The only remaining charge is one of a nature somewhat 
different firom those which have already been considered. 
Mr. Heath begins his 12th Sermon as follows t — ' The more I 
study the Bible for myself the more astounding I find it, 
how many of the most fundamental ideas and phrases of 
modem theology have been foisted in, without sanction &om 
that all-sufficii^ record of our religion. One after another, 
DO less than about twenty ideas or phrases, such as guilt of 
sin, paying a penalty, going to heaven, goii^ to hell, immor- 
tality of the soul, satisfaction, imputed righteousness, appro- 
priating the work of Christ, necessuy to salvation, and many 
othera, have vanished from my system, because, as a minister 
of Christ, studying these matters professionally, I see them 
to be phrases and ideas not only absent from Scripture, but 
darkening and confusii^ the clearest of the otherwise most 
intelligible and comforting statements of Holy Wrii' 

" The chaige against Mr. Heath under this head, as we 
understand it, is, that some of the phrases and ideas which he 
thus repudiates, so form part of the propositions enunciated 
in the Articles that the rejection of the phrase and idea 
necessarily implies a rejection of the Article in which they 
are foond. He cannot, for instance, reject, as something 
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which darkens and confuses the clcareBt stateinents of Holy 
Writ, the idea and phrase of ' guilt of sin,' withoot at the 
same time rejecting the doctrine contained in the 2d Article, 
that ' Christ sufTered to be a sacrifice not oul; for original 
gnilt, bat also for all actual sins of men.' 

" So the Slst Article expressly declares, that 'the Offering 
of Christ once made was a perfect satisfoction for all the sins 
of the whole world ; ' and it is impossible for any one holding 
that doctrine to reject, as lending to darken Holy Writ, the 
idea and phrase of ' satis&ction.' 

"The 6th of the Thirty-nine Articles declares that Holy 
Scripture contaioeth all things necessary to salvation. How 
can any one be said to concur in that Article who rejects the 
idea involved in the phrase ' necessary to salvation,' as being 
calculated to darken and obscure Holy Writ? He cannot, as 
has been already stated under the first head of charge, reject 
the word ' merit ' as unscriptural and incomprehensible, with- 
out at the same time rejecting the 11th Article, which de- 
clares that we are accounted righteous before God.only for Uie 
merit of our Lord and Saviour Jesus Christ by faith. On all 
these points their Lordships think it impossible not to come 
to the conclusion that Mr. Heath has propounded doctrine in- 
capable of being reconciled with the different Articles to which 
reference has been made. 

" There are other expressions imputed to Mr. Heath as con- 
troverting the Articles which their Lordships think more 
doubtful ; he rejects the phrase and idea ' immortality of the 
soul,' as not warranted by Holy Writ, Now, it dues not 
appear certain that he may not mean, by rejecting this phrase 
and idea, merely to express his opinion that there is no 
warrant in Holy Writ for the doctrine of immortality as a 
quality necessarily inherent in the soul. 

" So there are passages in Mr. Heath's Sermons, tending to 
show that when he rejects the phrases ' going to heaven ' ejxd 
' going to hell,' he may not have meant to dilute the doc- 
trine of everlastiug life as it appears in the Creeds, but 
merely the language in which that doctrine is expressed 
when coupled with the word ' going ; * and it is right to guard 
ourselves against the possibility of having in any point attri- 
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bated to Mr. Heath a meaning contravemng the Articles 
vhich may nevertheless consist with them. All the Creeds 
distioctly enxinciate a belief in everlasting life, and if thia 
vas intended to be r^ected by Mr. Heath, it is needless to 
say he would be repudiating the most fundamental doctrines 
of onr Church ; but it would be unsatisfactory to rest ovx de- 
ciaioa on his rejection of these expressions, ' immortality of 
the soul,' ' going to heaven,' or ' goir^ to hell,' as it is possible 
that in nsiog them he might have bad a meaning not incon- 
sistent with the Articles. 

"Reviewing, therefore, the whole case, their lordships 
decide that Mr. Heath has maintained and affirmed doctrine 
directly contrary and repugnant to the Articles. 

■ He has done so : — 

"Firat. By maintaiiung that justification by feith is the 
putting every one in his right place by our Saviour's trust in 
the future, and that the &ith by which man is justified is not 
his &ith in Christ, but the faith of Christ Himself; 

" Secondly. By maintaining that Christ's blood was not 
poured out to propitiate His kind and benevolent Father ; 

"Thirdly. By maintaining that forgiveness of sins has 
nothing at all to do with the Gospel ; 

" And fourthly. By maintaioing that the ideas and phrasea 
'guilt of sin,' 'satisfaction,' merit,' 'necessary to salvation,' 
' have been foisted into modem theology without sanction 
from Scripture, and do darken and confuse the clearest of the 
otherwise most intelligible and comforting statements of Holy 
Writ' 

"Their Lordships have bad their attention directed to a 
letter addressed by Mr. Heath to the Lord Bishop of Win- 
chester, on the 2d of January, 1860, in which he states that, 
if he has laid down any doctrine or position at variance with 
the Articles or formularies, he has done so unwittingly and in 
error, and in which he requests his Diocesan to point oat in 
what respects he has done so, that he may correct whatever 
error he has fallen into. Another and more formal document 
bas also been brought before their Lordships, in which Mr. 
Heath has stated that, if it appears to his Ordinary, and to 
■ the official Principal of his Grace the Archbishop of Canter- 
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bury, that his laogattge does contain or teach a doctrine 
directly contraiy or repugnant to any of the Thirty-nine 
Articles of Religion, be expresses his regret and revokes his 
error. Their Lordshipa desire to know whether Mr. Heath is 
now ready to act in accordance with these statements. They 
are unwilling to proceed to the last step in their daty, but 
unless he expressly and unreservedly revokes the enora of 
which he has been thus convicted, their Loi'dships liave no 
course left but to advise Her Mf^esty to confirm the sentence 
of deprivation under the Act. 

"At all events, Mr. Heath must pay the costs of this 
appeal." 

Mr. Heath, in person, having stated to their Lordships 
that ho had nothing to revoke, their Lordships agreed humbly 
to report to Her Majesty in the terms of the forcing Judg- 
ment. 
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WILLIAMS V. BISHOP OP SALISBURY. 
WILSON p. FENDALL. 



The H«mbeiB of tb« Jadidal Coininittee preseot at these Appeals 



Thr AscaBMHOp OF Castebbdby Tub Bihuop of London (Tait). 

(Longlej). Lord CitiNwoiiTH. 

THBLORDCHANCBLLOB(WeStburr). l^eJ< CHELMKFOUD. 

THxABCBBiSHOForYoBK(ThomBoii). Loiio Kingssown. 



[These appoala brought to the tost the limits or clerical liberty on import&nt 
niatUis oF the Chnrch's doctriuo^ The following poiuU were decided or 
affirmed by the Jndfiment ; — ' 

1. The Court does not pronoiuice upon the general tendency of wrilingu 
from which eitracts are bfooght before it, but only upon the extracts thcni- 

2. Proceedings under the Gcclemaatical Law for the correction of Clerks are 
of the natnre of Criminal Proceedings, and it is necessary that tliere Bhoold 
be prednon and distinctness in the accusation. 

3. The Ac^Qsei is, for the purposes of the charge, confined to the passages 
which are inclnded and sat ont in the Articles as the matter of the accusatioD ; 



' In answer to a caae Isid before them by Dr, Pusey, and containing many 
qnestioDa as to the constrnction of the Judgment, the following opinion was 
given by the Attorney General i3ir R, Palmer) and Sir Hugh Calms : 

" We are of opinion, that the Judgments of the Privy Council, in the recent 
caaes of Dr. Williams and Ur. Wilson, do not, by necessary implication, or 
othenrise, furnish ttie means of determimnf^ in the abstract, any of the legal 
i^aeetions raised by the present case. 

" We understand these Judgments merely as deciding, that, in those par- 
ticnlar cases, there was no offence against the law pleaded or proved, unless 
the exact propodtionB, stated by the Lowi Chancellor, could be deemed to be 
embodied in the formal and dogmatic teaching of the Church of England, so 
OS to be rigOTOOsly binding upon every Clei^yman : which they were held not 
to be. But it would be most nnsafe, and. In fact, imposuble, to attempt to 
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Ixit it is competent to the •ecnted part? to explain from tlie nst of hia wnk 
tlta seiue or meaniiig of an; passage or wotd that is chaUeaged by the Accuser. 
t. The Court cannot ««cribe to the Chorch an; rnle or teaching which it 
does not find distiiictly stated, or vhich is not plainl; involved in, ot to ba 
collected Itota, that which i» written. 

6. The meaning to be ascribed to the pSBSagM exti&cted fma. the writfn^ 
of sccnKed partieB mtut be that which the words bear, according to the ordinaiy 
grammaliCBl meaning of langaage : and tlte writer cannot be held nsponml^ 
for more than is directly iavolved in his assertions. 

0. The Accuser having specified the portions of the Formokriee which he 
thinks to hare been contnvened, the Court is confined to the conmderation of 
these materials. 

7. It ia not penal in a clergyman to speak of merit by transfer as a ^adai^ 

8. It is not penal in a clergyman to maintain that "the Bible is the ex- 
pression of devout reason, and therefore to be re*d with reason in freedom," vr 
that " the Bible is the written voice of the congregation." 

It. It is not pensi in a clergyman to deny the proposition that every part of 
every book of Holy Scriptnre was written under the inspiiKtion of the Holy 
Spirit and is the Word of God, that proposition not being fbnnd in the 
Articles or Formnlaries of the Church. 

10. Then is not to be found in the three Creeds, the Absolution, and the 
Bnrial and Commination Servicer, any anch distinct declaration as to require the 
Conrt to condemn as penal the eipresaion of hope by a clergyman that evm 
the nidmate pardon of the wicked who are condemned in the day of jodgmen^ 
may he consistent with the will of Almighty God.] 

The " Essays and Reviews " were published in Fehmaiy, 
1860. The book contained seven Essays, six of which were 



derive, from these decisions, any rule for the determination of other hypo- 
thetical c«ses, each of which (if it should ever assume a practical form) must 
depend upon its own drcnmstancea. 

' ' This is the only answer wEiich we can give to the qnestions proposed to U 



" linctdn's Inn, JvMt llh, 18^. 

" P.a— We understand the Lord Chancellor to have, in anbetance, founded 
his Judgments npon a negative answer to the inqniry, wliether every Clergy- 
man of the Church of England was strictly bound to afitrm the two follow- 
ing propositions : 

" ' I. That every part of every Book of Holy Scripture was written under 
the inspiration of the Holy Spirit, and is the Word of Ood.' 

" ' 2. That it is impious or heretical to entertain or aipress a hope, that even 
the ultimate pardon of the wicked, who are condemned in the day of Judg- 
ment, may be connstent with the will of Almighty God.' 

" These at« the ' eiact propoaitious ' referred to in our Opinion. 
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vritten b; clei^iymen of the Churcli of England. The sub- 
jects, and the names of the writers, were as follows : — 

Tht Education of the World. By Fredesiok Tbuple, D.D., 
Chaplain in Ordinary to the Qiieen ; Head Master of Bagby ; 
Chaplain to the Earl of Denbigh. 

Btnuen'i BiMical HegearchM. By Rowland Williahs, D.D. Tloar 
of Broad Chalk, Wilts, and Tice-Prinoipal and Professor of 
Hebrew, St, David's College, Lampeter. 

On the Study of tA« Evidenca of Ckriitianity. Bj Baden Powbli^ 
M-i., F.R.S., &c Eavilian Professor of Oeometr; in the Unirersi^ 
rf Oiford. 

Sicmea Hidorigvei de Gtnhe, The JfaHonat ChurA. By Hkhbt 
Basrow WiLeo5, B.D. Vioar of Oreat Stanghton, Hnnta. 

O* the Moaaic CoKoogtmy. By 0. W. GoODWm, M.A. 

Tmdmcia of Rdigiout Thought in England, 1G86 — 1760. By 
Mask Pathson, B.D. 

On the InterprOation of Scripture. By BsMAinit Jowxrr, U.A, 
B^UB Profeasor of Greek in the TJniveisity of Oxford. 

The following Advertisement, prefixed to the volume, was 
the only document explaining the object for which the 
writers had united, and for which they were prepared to be 
held responsible. 

" TO TBB R£ADXR. 

"It will readily be nndentood that the Authors of the ensaing 
Essays are responsible for their respective articles only. Tbey have 
written in entire independence of each other, and without concert or 
comparison. 

" The Tolame, it is hoped, will be received as an attempt to 
illuatrate the advantage derivable to the cause of religious and 
moral tmth, from a free handling, in a becoming spirit, of Bubjeots 
peculiarly liable to suffer by the repetition of oonventitKial Ian* 
goage, and from traditional methods of treatment," 

The publicatioQ created much sensation, especially in the 
first instance, among the cleigy ; and before a year had 
passed, many protests and addresses bad been circulated, and 
had received numerous signatures, A letter, signed by all 
the Bishops, both of the English and Irish branches of the 
Church, in answer to an Address, was published, in which 
disapprobation was expressed of certain opinions imputed to 
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the Easayiate by those who had signed the Address; and 
public attention having been called to the book, it attained a 
very large circulation. The extent of this circulation may be 
measured by the fact, that the copy used by the Committee of 
Convocation, whose report was presented to the Lower House 
in 1861 (within sixteen months from the first publication) 
was one of the ninth edition. 

The proceedings in Convocation, which were adjourned 
during the progress of the suits instituted against two of the 
Essayists, and wei« resumed after the Judgment had been pro- 
nounced, do not fall within the scope of this work. It will 
suffice to state that a Report was presented to the Lower 
House, on June 18th, 1861, containing copious extracts from 
the book, with references to passages of Scripture and 
portions of the Prayer-Book; and a motion was founded 
upon this to the effect that there were grounds for proceeding 
to a Synodical Judgment. The Upper House, however, post- 
poned the matter, as it was thought probable that some of its 
members might be called upon to sit as Judges upon some of 
the questions referred to by the Report, in case of an appeal 
in the proceedings then pending before the Ecclesiastical 
Courts. Eventually, after the passing of Judgment by the 
Judicial Committee of the Privy Coimcil, the question was 
revived, and a Synodical eondenmation of the " Essays and 
Reviews" was passed by both Houses of Convocation in 
July, 1864. 

The two prosecutions which resulted from these Essays, 
that of Dr. Williams by the Bishop of Salisbury, and ttat of 
Mr. Wilson by Mr. Fendall, though distinct cases, were in a 
great measure conducted together. The same course was 
adopted in all the proceedings by the two Defendants and 
the two accusing parties ; the cases were heard separately in 
the Court of Arches, but Judgment was pronounced upon both 
cases tt^ther; and in the Privy Council the two Appe^ were 
heard and adjudged together, the same counsel appearing for 
both Respondents.' 

> Mt. Wilson, in hia speech befoTe the Jadicisl Committee, stated that it 
thought that the manniir in which the two aue< were diepoeed of in oik judg- 
ment wns prejudicial to them in the Court of Arches, mid had thnm-n aorioui' 
■lifliCTilties in the way oE their Appeals. 
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The piooeedinga were not under the Statute of 13 Eliz. 
c X2, under which Mr. Heath was prosecuted, but under tlie 
general Ecclesiastical law. The reason, at least on the part 
of the Bishop of Salisbury, for this course was, that, under 
the general Ecclesiastical law, the accused would, if tlie 
Articles were proved against him, not he debarred from a 
locus pcmiteatiee ; whereas, hy the Statute of Elizabeth, a clei^- 
man deliberately maintainii^ doctrine which is adjudged to 
be unsound is immediately deprived,* 

It was resolved in both cases that the charges should not 
be tried in the dioceses in which they arose, and letters of 
request, under the Church Discipline Act, were sent to the 
Court of Arches, from the Dioceses of Salisbury and Ely, 
bearing date respectively June 1st, 1861, and December 16th, 
1861. The causes were heard as foUows : — The case of 
Dr. Williams was heard on the 20th and 2l8t of December, 
1861, and on the 7th to the 13th of January, 1862 ; Dr. 
Deane, Q.C. and Mr. Fitzjames Stephen appearing for the 
Defendant, and Dr. Phillimore, Q,C. and Mr. Coleridge, Q.C. 
with Dr. Swabey^ for the Prosecutor. The case of Mr. Wilson 
was heard on February 22d, 24th, and 25th, 1862. The same 
counsel appeared on both sides, with the exception of Mr. 
Coleridge. The arguments of counsel were necessarily of 
great length, the articles in each case being sufficient to 
occapj thirty-five closely printed octavo pages; and the 
speeches of Dr. Phillimore and Mr. Stephen, which were after- 
wards published, formed each a volume of considerable size. 

Dr. Luahington, having postponed his decision, as stated 
by himself, till the case then pending of ffeatk v. Burder 
had been decided in the Privy Council, gave Judgment on 
June 2fith, 1862L In this Judgment, which was in form 
Interlocutory, but in efTect a full treatment of the merits, 

* The BUhop of SaUebarj gives this naaou in his letter to the Archdoaeom 
of his diocese, dated Eaater-week, 1S6 j, printed in the Appeadiz to his Charge 
of 1B04, in whieh he iJso gives his reuon for not trying the case in his 
omi Court " Having appended mj name to the letter of the Archbishop, 
I thonght it more advisable not to hear and try the case myself ; and I Drach 
preferred to' proceed under the general law of the Charch, by wMch the 
Defendant, if foond gnilty, woald not bo deprived of a loeutptaiitejUUe, as he 
.wonid have been by the statute of Elizabeth. " 
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the Judge rejected seven out of ten articles of change in 
the case of Br. Williams, admitted one without change, and 
ordered the two remaining articles to be reformed ; in the 
case of Mr. Wilson he rejected five out of eight articles of 
charge, admitted one wholly, and ordered two to be reformed.* 
Leave, however, was given to both parties to appeal against 
this decision, and tiie whole case might thus have been 
brought before the Privy CounciL The accused parties na- 
turally had no wish to do this. The reasons which deter- 
mined the promot«rB not to do so, are given by the Bishop 
of Salisbury in his letter to his Archdeacons, already qnoted. 
He states that he had always entertained the strongest ob- 
jections to the conatihitidn of the present Court of Final 
Appeal, and that, when he had to consider what course he 
should adopt, his conviction as to that Court determined him 
not to reopen the whole case. His Lordship states in the 
same letter that be was deterred from adhering to the appeal 
with a view to increase the pnniahment awarded by the Court 
of Arches, because he did not wish merely to question the 
adequacy of that punishment ; and that he therefore had no 
hesitation in declining to appeal, and in determining to do 
no more than endeavour to maintain the Judgment of the 
Court of Arches. 

The reformed articles were brought in on September 12th, 
1862, together with defensive all^ations from Dr. Williams 
and Mr. Wilson, and the Dean of the Arches postponed his 
definitive sentence to December 15th. On that day counsel 
again addressed the Court on the merits of the cases, and 
a retractation was offered on behalf of Dr. Williams. By the 
final Judgment, Dr. Lushington, premising that nothing bad 
been stated but what had been urged before, that the retrac- 
tation was not such as he could admit, and that he must 
abide by his interlocutory Judgment, pronounced a sentence of 
suspension for one year upon each of the accused clergymen. 
From those sentences the appeals were brought to the Judicial 
Committee of the Privy ConnciL' 

■ An account of the articles preferred in those mitB, and an analyMS of the 
Jndpnent, will be fonnd, p. 268. 

■ la tlis statoment now to be made of the Interlocutory Judgment of 
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THE JUDGMENT OF THE DEAN OF AECHES. 

L GbKKBU. RuUBKS APFUOABLE, with THX EXCBFTIOH of THOaB 
OOKtAIHED UNDER THR PIBBI HEAD, TO BOTH GABBS.^ 

Ist Dr, WilliamB's paper being a review of the book of Boron 
Bunsea, a prultminarj question has to be asked iD bia cose, How 
far faas be miuiitaiiied the opiuious imputed to him 1 

It is neoeBMiy that the pleadings should set forth distinctly the 
opinions whioh Dr. Williams bas maintained, and which are alleged 
to be oontrary to the duotriaea by law established. The preliminary 
question, then, must be answered, in order to determine what it is 
that Dr. Williams advisedly maiutnios. 

It is necesBary to point out the obligations imposed upon a 
clergyman in case of his reviewing a book containing unorthodox 
opinions. That ha amy review such a work and refute the opinions 
is obvious. The case of a clergyman, on the other band, review- 
ing such a work, and expressing direct approval of the doctrines 
contained in it, is one not necessary to put. But what if a reviewer 
being a clergyman, after correctly stating unorthodox opinions of 
his author, doeH not refute them, — witboot either expressly refuting 
or condemning them, declares his general approbation of the book 
in which they occur 1 Approbation may be general or particular ; 
it may be so general as to include everything not specially excepted. 
Under the ciroumHtancea, in order to draw a conclusion as to any 
partioalar part, the whole of the essay, as &r as it can apply, must 
be taken into oonsideratioo. It is, further, not competent to the 
reviewer, when he either states or profeasee to ^ve the substance of 
unsound doctrine from the work reviewed, to leave bis own opiuion 
in tbe dark. 

Has Dr, Williams in effect adopted tbe opinions of Baron 
Bunaen referred to in the review as hii own f His review proves a 

Dr. LaiUngton, it U propoBed — let, to give an abstract of the genotal 
remarka with which it opens, and which are mainly appliobte to both cases ; 
2(U;, to give a short account of the rejected parts of the articles of chu^ and 
of the deciaiona of Dr. Luahington npon each of them ; Sdly , to set oat in fall 
the lefbrmed tutlclea, with the exception of those that an formal, giving the 
Judgment pronoonced by the Dean of the Arches upon each. 

By these means it ia thought that the sifting process through which the 
artiolea of charge had to pan wUI be best exhibited, and the case preaented to 
the reader in the ahape in which it was actnaUf brought before the Jndjcial 
Conmittee of the Privy ConnciL 

' When the exact words of the Judge are giTen, they are put in iuverted 
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genenU but not indiBoriminato approval of the opinions quoted, 
a general adoption with particular exceptions ; and if there be parta 
BB to which his approval is loft in doubt, he is himself responaittls 
for that difficulty, 

2d. Have the opinions impugned been submitted to on illegal test, 
in Uie artioles of charge, which cite extiaote from the Bible u used 
in the eervioes of the Churoh t 

The isBue before the Court ia not whether Dr. Williams is aoniid 
or unsouud in his theolt^ical views, bat whether he has promul- 
gated doctriuee at varianoe with the doctrines of the Churoh as 
declared in tlie Artioleo and formularies. This is decided by the 
Gorham case. The Articles of Religion (by 13 Eliz. oap. 12) and 
the Liturgy (by 1 Eliz. cap. 2, and by the Act of Uaifonnity 
of Car. II.) are standards of dootrine. The Canons also, and 
Homilies are in some degree binding. 

The Court can pay no attention to the genertd impression pro- 
duced by the publicatico of " Kosays and Beviewa," sinoe it is not 
a Court of Divinity but a Court of Ecclesiastical Law. Nor can 
it, except in certain special circumstahces, pay attention to the 
opinioiu of divines, whose mode of reasoning is different, and not 
adapted to the deciuon of a legal question. 

" The Artioles of Religion, the Formularies and the Canons inter- 
preted according to legal ctmstruction, are binding on the Cleigy." 
If it be said that this obligation denies to clergymen the right of 
private judgment, this is not an objection which the Court can 
consider. At all events what the law takes notice of is not the 
opinions that a clergyman holds in private, but the opinions which 
he advisedly maintains and promulgates. 

"Again, it is objected that this authoritative imposition of 
doctrine denies to clergymen participation in the discoverieB of 
science." " The Act of the L^slature proceeded on this basis : that 
for the purposes intended, the Church was in possession of all the 
truth, and that nothing in that respect remained to be discovered. 
Accordingly the Artidee were framed, and all clergymen for- 
bidden to impugn them." If, therefore, to put an hypothetical 
case, a scientific discovery were to be made vhioh militated against 
some of the Articles, this Court would not, in such a case, be at 
liberty to discuss the truth or reality of the disoovery. " The duty 
of the Court is to shut its ears to all sueh diaooveriee." It is 
iKtund by law bo to do. The law must be obeyed, even in whnt 
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ma; be termed most extravagant oiroumBtanoeB .... The oodbo- 
qoeoce ma; arise that duonsdons by the Clergy leading to trndi 
may be excluded, but if such should be the case, and if it should be 
deemed to need redress, recoune must be had to the Legislature. 

The law as to " open questioDS," of which muoh haa been said, 
and as to the regard to be paid to "preoedente of theological 
opinions," has been settled by the judgment in the Qorham oase.^ 
By that case it is established that all theological doctrines not 
determined by tiie Articles or Formalaries are open questions. 

A book like " Essays and Reviews " may contain muoh deserving 
of censure, and yet the law of the Church may not reat^ it The 
pi^sent inquiry must be oondned to that which is contained in the 
Articles and Formularies. 

As to the writings of Divines, they can only be used in self- 
defence by the party aocnsed ; and, in order to constitute a prece- 
dent for the toleration of certain opinions, they must be shown to 
refer directly, not by inference, to the subject in hand. 

The Artides and the Formularies are the legal tests C^ doctrinal 
which are to be applied to the present case. The Court will look, 
first to the Artiolra, then to the Book of Common Prayer. The 
Artidee are the primaiy matters for consideration, because their 
special object was to prevent dlversitiea of reli^ous doctrine. The 
laturgy was not framed for such an object, but for devotional 
purposes. Hence the Court, having to try the charge of &l8e 
doctrine based on the Liturgy, must exen»se the greatest vigilance 
to see that the part of the Liturgy quoted is of a strictly dogmatical 
character. Subscription is made to the Articles in a literal sense, 
and the true oonstmction of them is that which is laid down in the 
Qorham case : " The rules to be applied are the rules by law 
applicable to the coustruction of all written instruments. The 
consideration of external and historical &cts is to he imported only 
BO &r as is necessary to understand the subject matter and the 
meaning of the words employed." ' 

But can reference be allowed on either side to the Bible 1 Where 
the allegation is a breach of the Article, the point is clear. In 
Burder v. Heath, the Judicial Committee lay down that " in in- 
vestigating the justice of such a chai^ we are bound to look solely 
to the Statute and the Articles. It would be a departure from our 
duty if we were to admit any diacusBion as to the conformity or 
noU'Conformity of the Articles of religion or any of them with the 
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Holy Soripturee."* Thoog^ Bvrder r. HeaA was a proceeding under 
the Statute of Eliiabeth, the same rule applies in the praMnt caa^ 
but in the prewnt oaw the question as to the admissibility of the 
Bible aa a t^st of doctrine arises, though in an indirect manner. 
For the Litu:^, primd facie, includes part of the Bible, and tiie 
question therefore arises whether the Court ought to exdnde from 
its consideration the Epistles, Gospels, and LessoiM. It is, however, 
by no means clear that these parts of Scripture were inserted with 
a TJew to define doctrine. The Court would further, if tMnpted 
fix>m the Articles and other parts of the Formularies be " inerit^Iy 
oompelled to consider theological qaestious, not for the purpose of 
deciding whether they were conformable to a prescribed standard, 
but whether the positions muntaioed were reoonoileable with 
Scripture or not." Agunst each a couise the reasons are orar- 
whelmingly strong. The exercise of such a power has been re- 
pudiated by the Judicial Committe& The Court will therefbre 
"not be tempted to resort to Scripture as Uie standard by which 
the doctrine shall be measured. The Articles of charge must be 
reformed by striking out all referenoe to eztraots from the Bible 
fbund in the Prayer Book." 

3rd. Are the opinions maintuned 1^ Dr. Williams such as it is 
forbidden to a clergyman to hold and publish I 

The question to be considered is the antfaority to be ascribed by 
the clergy to the Bible, and the limits within which the clergy are 
restricted in publishing opinions immediately connected with Holy 
Writ 

The doctrine established by law as to Holy Writ is contained first 
in the 6Ui, 7th, and 20th Articles of Religion, and secondly, in the 
following question andanswerintheOrdinaticn Service for Deacons: 
" Do you aufeignedly believe all the Canonical Scriptures of the 
Old and New Testament 1 " "I do believe them." 

This question and answer may be taken fiist The nature of 
the Old and New Testament must be borne in mind in cooridering 
the extent of the obligation iqiposed by the words, " I do believe." 
The Court hold that " the expression ' I do believe ' most be 
modified by the subjeot-matter, that there must be a bond JkU 
belief that the Holy Soiiptures ooutoin everything neoesBsry to 
salvation, and that to that extent they have the direct sanction of 
the Almighty." 
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As to the 6th,i 7th,' and 30th ^ Articles of Religion, these Articles 
deolare tliat Holy Scripture coutfUDs all things necessary to salv&tion, 
that nothing dehon is needed, and that Holy Soriptnre is contained 
iu the oanonical books. "Canonical" boolu dearly mean those books 
whose Divine authority was never doubted in the Church. The 
expressions, " God's word written " and " Scripture " are identical, 
and, though it ia tmo that the Church has nowhere defined inspin- 
tion, " I must put a construction upon the Articles, and I hold that 
in the pbrasee * God's word written,' and the ' Holy Scripture con- 
tuneth all things necessary for salvation,' it is necessarily implied 
that the Holy Scriptures emanated from the extraordinaiy and 
prrtematural interposition of the Almighty," "as their cause and 
origin." " I must hold, therefore, that any clergyman who advisedly 
p^ntif'in'ti whether in direct or indirect language, that the Holy 
Siaiptares proceed from the same meatal powers as have produced 
other works, or vice vend, even with the qualification that these 
powers differ in degree in the one oase and in the other, impairs 
the Divine authority of Holy Scripture, does, in fact, maintain that 
the Kbie is not God's word written, but is the work of man, and 
tberel^ contravenes the 6th and 20th Articles of Beligion." 

As to the right of critioisni, that is, the examining and deter- 
mining the text of Scripture, no legal authority or precedent is to 
be found. Iieamed divines of undoubted orthodoxy have held that 
certain verses or parts have been erroneously introduced, and are 
not entitled to keep their place in Scriptura The law would not 
hold persons ooming to similar oonolusionB guilty of any ecclesiastical 
offence, though " I exceedingly doubt if this liberty can be extended 
beyond the limits mentioned, vii. certain verses or parts of Scrip- 
ture. I thiak it could not be permitted to olei^meo to reject the 
whole of one of the books of Scripture," the 6t)i Article having 
deelared tiiat all the enumerated books are. oanonical. 

As to what are the books which the 6th Article enumerates ss 
canonical. " the view of the Church was, that for all practical pur* 
poses the Article and the list of the enumerated Books referred 
to the version then anthorized, or the versionB which might be 
authorized in future times." 

1 Of the Sufficiency of the Holy Scriptnrea for Salvation. 

■ Of the Old TeBtament. 

• Otthe Authority of the Church. 



.vGooglf 



258 waUAMS t>. BP. OF SALIBBUBT — WILSON V. FENDALL. 

II, Ar Aoooum OF thb Eejeoted Abtioles of Charqe with thb 

BUSORS QIVRIT BT THB JUSflB FOB IHBIB ReJEOTIOH. 

(l) Dr. Williahs' Cabb. 

Part of Abt. 7.— In passages quoted from " Essays and ReviewB," 
pp. 62, 83, Dr. WiUioms apeala of the affiaities to Christianity 
exiKting in the fanman mind before Christianity came, and the neoea- 
sity of a" verifybg faculty "in judging of Scripture. These passages 
were asserted to contradict not only the 6th, 7th, and 20th Articles 
of Religion, which were allowed to stand in the reformed articles 
of charge, but the Epistle for CuriBtmas Day (Heb. i.) the Epiatle 
for the Epiphany (Ephes. iii. 1, <tc.), both of which were quoted at 
length, and also the Fre&ce for Whit-Sunday in the Communion 
Service. 

On thie charge the Judge aaid : " What is the true meaning of 
tbeae words (verifying &ouUy)l I apprehend it must mean this : 
that the clergy (for I apeak of these only) are at liberty to reject 
parts of Scripture upon their own opinion that the narrative is 
inherently incredible, to disregard precepts in Holy Writ, because 
they think them evideutly wrong. Whatever I may think as to 
the danger of the liberty so claimed, still if the liber^ do not ex- 
tend to the itnpngning of the Articles of Keligion or the Formu- 
laries, the matter is beyond my cognizance. 

" I disclaim referring to the passages of Scripture also pleaded." 

Art. 6 quoted passages li-om p. 67 to 71, describing the moral 
element of prophecy as gradually superseding, in the writings of 
divines, the predictive element, and showing in what sense Dr. 
Williams held the prophecies to be Messianic These passages 
were charged as allowing scarcely any divine prediction of persons 
or events. 

Dr. Luehington, after describing the opinions of Dr. William^ 
said, thst this opinion, though contrary to that commonly received 
in the Church, was not contrary to the formularies adduced. " I 
cannot find in the Article quoted," he said, " any direct mention of 
Mea&ionic prophecy ; and it was not denied by Dr. WJUiams that 
the Holy Ohost spake by the prophets. The Nicene Creed does 
not say that the subject of what the Holy Ghost spake by the 
prophets was the Messinh." 

Art. 9 related to Jonah and Daniel. (Pp. 70, 77.) It alleged 
that Dr. Williams maintained that the Book of Daniel was not 
written by the Prophet Daniel, and that Jonah was not a real 
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bistorio&l person ; and that thie was oontrary to the DeoUratioa 
in the Deaoou's Ordination Senrice. 

AfUir Bpedfyiog the points asserted in the passage about Daniel, 
Dr. Lostungton said : " All this may be wholljr erroneous. But 
what Article is oontravened 9 I cannot in the 6th Article of 
Beli^oa find any oondemnatioD of the passage quoted, nor do I 
see any rept^oanoa to the Deaoon'e declaration, though I fully 
admit that to deny the Ganonioity of the whole Book of Daniel 
would be a oontravention of (hat Article. " The passage about 
Jonah did not seem to him to assert that Jonah was not a real 
peiBonage, or that the book was without authority. 

AsT. 10 quoted the views of Baron Bunsen, as given by Dr. 
\1^11iam^ on the words of John iii. 13, the Apocalypse, Hebrews, 
and 2 Peter, and charged Dr. Williams with denying these to be 
portions of Holy Scripture. 

The effect of the Judgment on this charge was that a fimciful 
interpretation of a passage or book, or the belief that a book is 
post- apostolical, or that it was not written by the person whose 
name it bears, is not to deny the Canonicily of the portions of 
Scripture thus dealt with. 

Art, II charged Dr. Williams with maintainiug that the State- 
ments of the Bible may be underatood in a wholly figurative and 
non-natural sense, contrary to their appointed use in the lessons of 
the Chtin^ and to the AJiswer at the Deacon's Ordination. The 
words thus charged were at pp. 56, 69 and 61, in which various 
pasBBgu of Scripture are tnatanoed as explained by Baron Bunsen 
in an ideal or figurative sense. These passages include the descrip- 
tions of the Deluge, the deetruotion of the first-bom in £^pt, the 
crossing of the Bed Sea, and the sacrifice of Isaac 

Dr. Lushiugton ; " All these passages are ejusdem generit. The 
only question is, do they amount to a rejection of the portions of 
Scripture, or are they merely interpretationa of Scripture) A 
general averment that the statements of Scripture as to historical 
facts may be understood in a figurative sense, cannot be deemed a 
violation of belief in the truth of Scripture. Mo erroneous con- 
stmotion ia a contradiction of the Deacon's declaration of belief." 

The part of Art. 12 which wan allowed to remain (see Re- 
formed Article 8), quoted a description (at p. 87) of the comiptions, 
as Dr. Williams deemed them^ of the doctrine of the Atonemeut. 
The 2d Article of Beligion and the consecration prayer, in the Com- 
mimion Servian were allied to have been contradicted. 
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These sllegations were put aside on the ground that the defence 
Bet ap by Counsel was tenable, via. that the dootrinee criticized by 
Dr. Williams were, if the whole paaaige in the Essay were eoa- 
■idered, not those of the Church of England, but of the Sonutn 
Catholic religion. 

AxT. 13, like the 12th, quoted a passage (p. 86) in which the 
writer professed to trace the corruption of a Christian dootrina 
Baptism, he said, by degrees degenerated into a magical form, and 
the Augustiniaa notion of a ourse inherited by in&nts was developed 
ID connexion with it This was articled as asserting that water in 
Baptism was not a means by which grace was received, and that 
SL Augustine had blsely intreduoed the doctrine of original mn, 
aod as oontradioting the Catechism and the 9th Article of Religion. 

Dr. Lnshington : " To mistake the words of St. Augustine is not 
criminal, I cannot undertake an investigation of what St Aogos- 
tine wrote in some unspecified portion of his works, with a view to 
ascertain if in contradicting his doctrine Dr. Williams contndiotB 
the 9th Artide of Bsligion. 

<* I am not satisfied that in the passage quoted there is a denial 
of original sin. 

" The passage generally is a historioal acoount, not a statemeut 
of opinion, and therefore, even if shown to be erroneous, is not 
oriminaL" 

Art. U quoted tito following passage from p. 82 : " Thus the 
Incamatiou becomes with our author as purely spiritual as it was 
with St I^ul. The Son of David by birth is the Son of God by 
the Spirit of Holiness." 

Dr. Lushington : " This is understood as af&nning that the Incar- 
nation was purely spiritual, and that the Son of Qod did not take 
man's nature in the Womb of the Blessed Virgin : a doctrioe 
inooaust«nt with the Second Article of Beligion." 

" Dr. Williams states : That Bunsen's doctrine agrees with that 
of St Paul in Rom. i. 1 — 4, Does Dr. Williams here give a 
fiilse view of St. Paul's words, and then accept that view as his own t 
On the contrary, the sentence seems to he not an unfair ezpreesion 
of the substance of what St. Paul wrote ; and the omisdoD of the 
special mark of Christ's being the Son of God, viz, the Resurrection, 
does not affect the meaning." 

Abt. 17 charged the general tendency of the £i«ay, which was 
said to be to inculcate a disbelief iu Inapiratiou, to reduce the 
Scriptures to a level with the writings of Luther and Milton, to 
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den; the prodiotiooB of the Old Testament, to discredit the tmth 
uid genuutanesa of the historical parts of the Old Testament and of 
portions of the Nev ; and to deny or misrepresent the Doctrinea 
of Original Sin, In&nt Baptism, Justification by Faith, the Aton» 
ntent, and the Incarnation. 

This was rejected, on the ground that the Article oontainsd no 
^etdficatioa of the charges, such as was required by the Judgment 
(tf Um Privy CouDtal in Etatk t, Burder. 

(iL) Mb. Wiuom's Cask. 

Abi. 7 died certun passages from pp. 160, 163, 195, 204-5 of 
the " Easays and Reriews," in which Mr. Wilson, in dwelling upon 
the supremacy of the moral aspects of Christianity, was charged with 
contradicting expressions which apeak of Christ as tbe Itedeemer 
and tbe source of forgiveness, which are found in tbe Ntoene and 
Atbanasian Creeds, in tbe Communion Service, and Qie Collect for 
Easter Ere. 

The Judgment may be stated thus : — 

The first two passages are ambiguous, and' in some parts Hlf- 
oontiadictory. But to say that Christ is a moral teadier is not to 
say that he is nothing more ; to say that the source of religion is 
in the heart ia not to say tbat it has no other source ; nor does the 
ethical development of the members of tbe Church exclude tbe 
primary Christian doctrines; In a criminal case we ouinot oon- 
strue these statements into denials such as the eharge Iniera. 

In the third passage there is no repugnancy to the Articles or 
Formularies. 

The r^ected part of Abt. 8 cited a passage at pp. 176-7, in which 
the writer advocates liberty to interpret allegorioally, or otherwise, 
various statements, which he instanoes, both in the Old and New 
Testament, and to criticize tbe datea, anthorship, and relative 
importance of the Canonical books ; and in which be says that 
those who are able ought " to diatinguish between the dif- 
ferent kind of words wbiob Scripture oontaina, between the dark 
patches of human passion sod error, which form the partial crust 
upon it, and the bright centre of spiritual truth within." These 
are alleged to be ooutrary to the 6th, 7th, and 20th Articles, the 
Homily On Taking Ofienoe at certain Passages of Scripture, tbe 
Niceoe Creed, and tbe words in the Ordination of Priests, " Take 
thou authority to preach tbe Word of God." 

This was ngected on the ground that "the Articles of Keli^on 
and Formularies do not prescribe any general mode of oonatructioa 
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or ioterpretation, provided tho Canonicitj be not impeacbed, and 
provided tbe dergym&n does cot apply liis mode of interpretation, 
BO as to rqect any of tbe particular dogmaa euforoed in the 
Articles." 

Art. 9 cited the passage condemned onder Art 8, and also a 
long paaaage^ pp. 199— SOS. The Utter relates to what Mx. 
Wilson calls Ideol<^. Tbese passages were taken as affirming tfa»t 
a olergynuin is at liberty to teach a metaphorical or ideal interpre- 
tation of any biblical Darrative, and to deny its reality ; and tbia 
view was taken as contraveniDg the 6th and 7th Articles of Beligion, 
tbe three creeds, and the teaching of the Ohnrch in aeleoting 
for lewona portions of Soriptnre thus dealt with by Mr. Wilson. 

The Judgment waa : — 

" I must repeat vsque ad nauteam, that I have do oonoem with 
interpretation Qulesa it involyes doctrine trenching ttpon the Articles. 
To maintiun a figurative sense of parts of Scripture ia not to deny 
tbeir canonioity. iir. Wilson says that ' the litcralist and idesJut 
are fed by the same truths,' and that each equally mfcintjina the 
inspimtion of ScripCure. 

" I see to what fearfal cDnsequenoes this doctrine may be car- 
ried i but, provided that the doctrines of the Articles and Formu- 
laries are not oontravencd, the law lays down no limits of constmo- 
tion, no rule of interpretation for the Soripturee. My author!^ 
cannot reach this case." 

Akt, 10 related to Mr. Wilson's theory of subscription to the 
Thirty-nine Articles, propounded in pp. 180 — 4. His words were 
charged as implying that they may be subscribed in a sense oon- 
trary to that in which they are imposed by the 36th Canon. 

The Judgment was : — 

" If Mr. Wilson maintains that some of the Artioles are such as 
a man may not with a good oonscienoe subscribe (and some of his 
expressions come very near to this), he is ameuable to the 6th 
Caoon. But this is not the charge. 

" It is clear, however, that Mr. Wilson does hold that a clergy- 
man may subscribe to the Articles without any r^ard to the plsun 
literal meaning of them. But it is a very different thing to 
violate a law and to advise others to evade it. Mr. Wilson has 
done the latter, not the former, and there is no breach of the 36th 
Canon itself." 

Abt. 11 quoted from pp. 165>6, Mr. Wilson's opinions upon 
the Artioles of Beligion as imposed by Statute. The pssnges dted 
were t;iken to assert that a clei^man may himsetf disbelieve and 
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in hia tsaohing pass by the dDOtmss of the first five Articles <^ 
Beligton, and thus to be coutraty to the 36th Canon. 

The Judgment vaa : — 

" I do not think iir. Wilson's ooatention consiateat with the 
declaiatiou made under Canon 36. But the ofieuoe struck at by 
Oa Canon is the onuBsioa to sabsoiibe, and this Hr. Wilson has 
not oommitted." 

The rejected part of Art. 12 quoted a passage at pp. 153-1, 
relating to the poBsibility of those who have never heard of Christ 
being saved without &ith in Him. These words were alleged to 
contradict the 9th and 18th Articles of Beligion. 

The Judgment was : — 

" I am unable to diaoover in these words any conflict with the 
Articles cited, iir. Wilson does not aay that men will be saved 
by the law they profeae. He neither avers nor denies that they 
wiU be saved by the name of Jesus Christ He merely says they 
will be equitably dealt with. 

" I do not find that the Articles dedare that the penalty will be 
exacted when the means of attaining saving &itb have not existed." 

Abt. 13 quoted, from p. 161, a passage which speaksof " the Ist,^ 
or gfflmine £piatle of Peter." This was charged as affirming, by 
neceesary im[dioation, that the 2d Epistle was not written by St 
Peter, such affirmation being contrary to the 6th Article of 
Beli^^oD. 

I>r. Lnshington : "I think ilie inference just that Mr. Wilson 
means to deny the genuineness of the 2d Epistle. 

" I cannot on this ground hold that the 6tb Article has been 
infringed. The Epistle might be a Canonical Book, though not 
written by St, Peter. It might have been written by another 
under Divine guidance — the essential condition of canonicity." 

nL— Thb Admittkd Abticles amd Jodombut op thb Deak 
oy Abche8. 

The first six Articles in Dr. Williams' case are purely formal. 
They state that Dr. Williams ia amenable to the laws, afatutee^ 
constitutions, and Cauons Ecclesiastical ; that he was admitted in 
1659 to the Tioaiage of Broad Chalk, that he was the author of 
the "Eseay on Bunsen's Biblical BeBearchee," published iu the 
"Eaeays and Reviews," the advertisement to which is given at 
length ; and that the book has passed through nine editions with- 
out alteration. 

Of the Articles charging fitlse doctrine, nine out of ten wore^ as 
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has been stated ftbove, either wholly or partially r^ected, and in 
the Befbnned Artioles, tliey were redaced to three, which form 
therefore the eeventb, eighth, and ninth of the Beformed Articles. 

The tenth (originally sixteenth) aasoix the general agreement of 
the author with the opinions of Baron Bunsen as set forth in his 
review ; the elerenth (originally eighteenth) annexes the whole 
book of the " EsaayB and Review^" and the four remaining Articles 
allege the admieeion of the autboiship of the Essay by Dr. Wil- 
liams, its publication by his direction, the scandal which it has 
oaoaed, the promotion of the ofGoe of judge by the Bishop of Salis- 
bnty, and the notoriety of the fiiota thos stated. 

Similarly in the case of Mr. Wilson, the first six and last fire 
Articles allege his admission to the Vicarage of Great Stanghton, in 
the Count; of Huntingdon, and other facts precisely umilar to 
those reooonted in the case of Dr. Williams. The Articles charging 
false doctrine which remain, are the seventh, eighth, and ninth 
(originally eighth, twelfth, and fourteenth).* 

DR. WILLIAMS' CASE. 
Abticls VII. 

" That in the said Article, Essay, or Review, are contained the 
following passages, that is to say, at pages 60 and 61 : — 

" ' As in his £gypt our author sifts the historical date of the 
Bible, BO in his Goa m dtr GtKhichle he expounds its directly 
religious element. Lamenting, like Pascal, the wretchedness of our 
feverish being when estranged from ids eternal stay, he trocea, as a 
countryman of Hegel, the Divine thought bringing order out of 
oonftision. Unlike the despairing school, who forbid us trust in 
Qod, or in conscience, unless we Irill our souls with literalism, he 
finds salvation for men and states only in becoming acquainted with 
the Author of onr life, by whose reason the world stands fiist, whose 
stamp we bear in our forethought, and whose voice our conscieuoa 
echoes. In the Bible, as an expression of devout reason, and there- 
fore to be read with reason in freedom, he finds record of the 
spiritual giants whose experience generated the religions atmo- 
sphere we breathe^' 

' The Articles, impntiiig folee doctrine, am given at lengtli in the text 
The words of the Judgment in the Conrt of An:hes condenuiing the docbine 
to which thejr relate, are added iill«r each Article. These Articlea are taken 
from the volumes of Pleadings heforo the Privy Council. The form of them 
ia different in the two cases, a certified atatement of the charges and extracts 
having heen hrought np in the esse of Dr. Willisma, while, in the case of Hr. 
Wilson, the Articles retain their original form as addretseJ to him by the Judge. 
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" At pages 77 and 78 :— 

" ' But if Huch a ootion olarma those who think that, apart from 
omniaciencQ belonging to the Jews, the proper ooncluuon of reason is 
atheism ; it is not iaconsiBteat with the idea that Almighty Ood 
has been pleased to educate men and nations, employing imiu 
gination no less than conHcience, and suffering His leeaooB to play 
freely within the Umits of humanity and its shortcomings : nor will 
ai^ fidr reader rise from the prophetical disquisitions, without 
feeling that ha has been under the guidance of a Master's hand. 
The great result is to vindicate the work of the Eternal Spirit ; 
that abiding inflaenoe, which, as our Church teaches as in the 
Ordination Service, underlies all others, and in which converge all 
imagee of old tim^ and means of grace now ; Temple, Scripture, 
Finger, and Hand of Qodj and again, preaching, sacraments, 
waters which comfort, and flame which bums. If such a Spirit 
did not dwell in the Church the Bible would not be inqiired, for 
the Bible is, before all things, the written voioe of the congregation. 
Bold as Boch a theory of inspiration may sound, it was the earliest 
creed of the Church, and it is the only one to which the &cts of 
Scripture answer. The Sacred writers acknowledge themselvea 
men of like passions with ourselves, and ve are promised illu- 
minatioD from the Spirit whioh dwelt in them. Hence, when we 
find oar Prayer-Book constracted on the idea of the Cburob being 
aninspiredsooiety, instead of objecting that every one of ns is fidlible, 
we riiould define inspiration consistently with the facta of Scrip- 
tnre, and of human nature. These would neither ezolnde the idea 
of fallibility among Israelites of old, nor teach us to quench the 
Spirit in true hearts for ever. But if any one prefers thinking the 
Sacred writers possionloss machines, and calliug Luther and Milton 
** nnitispired," let him co-opeiate in reeearchea by whioh his theory, 
if tme, will be triumphantly confirmed.' " 

It is then charged : — 

" That in the passages hereinbefore re<»tod, beit^ portions of the 
■aid Article, Essay, or Keview, the said Ssverend Rowland Wil- 
liama did advisedly maintain and affirm, that the Bible or Holy 
Scripture is an expression of devout reason, and the written voioe 
of the congregation, not the Word of God, nor contuning any 
special revelation of His truth, or of His dealings with mankind, 
nor the rule of onr feith ; or that ha did therein advisedly main- 
tun and affirm doctrines, positions, or opinions, to that or the 
like purport and effect, and that the said doctrines, positioDi^ or 
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opinions are contrar; to or inoonsistent with the mztb, serentb, 
and twentieth of the Sfud Articles of Eeligion, and oontrarj to and 
inooosjatent with that part of the Nicene Creed, which declares in 
aubstanoe that the H0I7 Ghost spake hy the prophets." 

The Judgment of the Court of Arches on this was as follows : — 

"Firat, then, to ascertain the real meaning of the passages ex- 
tracted ; and I must say this is no eas; task. If the author had 
studied to express his Benttments with ambiguitji, I doubt if he 
oouid hare been more auccessfuL Having read and re-read the 
passage cited at pages 60 and 61, 1 am not satisfied that I distinctly 
and aoonratelf comprehend its import; perhaps my imperfect 
knowledge of these questions may be the cause ; but I really know 
nothing of ' a despairing school which forbids us to trust in God 
or in oonscienoe, unless we kill our souls with literalism.' Upon 
that sentence, therefore, I have nothing to say, nor upon the sen- 
tence following. 

The passage then proceeds : 

" In the Bible, as an expression of devont reason, and therefore 
to be read with reason in freedom, he finds a Record of the spiritual 
Giants, whose experience generated the religious atmosphere we 
breathe.' 

These are words which Dr. WilUams puts into the month of 
Baron Bunsen. Dr. Williams doee not reprobate the opinions so 
expressed. I think, looking at the whole of the Essay, he approves 
and adopts them. This pamage, if I oorrectly understand it, asserts 
an affinnatire proposition, that the Bible is on expression of devont 
reason. Now is such a proposition in conflict with the Articles of 
Religion cited, namely, the Sixth, Seventh, and Twentieth 1 for I 
disclaim referring to the passages of Scripture also pleaded. 

" The Sixth Article declares that ' Holy Scripture containeth all 
things necessary fbr salvation.' I have held that the words neces- 
sarily imply the proposition, that the Scriptures, so far as the 
salvation of man is concerned, have been written by the interposi- 
tioQ of the Almighty power of God. With every deare to put 
upon Dr. WOliam^a words a construction reconcilable with the 
Article, I must hold that to characterize without qualification the 
Bible as an exprrasion of devout reason, is inconsistent with the 
doctrine that it was written by the interposition of Ood ; which 
doctrine, I have said, is an indispensable part of the Sixth Articla 
It appears to me, that if the Bible in matte's essential to salvation 
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be declared to have emanated from Divine power, all auppoaitlons 
ineonastont with that declaration are neoemaril; excluded. If it 
be God's Word written, as a^d in the Twentieth Article, it is not 
tiie axfKveaion of devont reason. Devout reason belongs to the aots 
and dolngB of man, and not to the works of the Almighty." 

"I oome to the quotation &(Hn pagm 77 and 78 of the Beview. 
After 8ome obserrations, which I need not repeat at large, it is 
said, ' The great result is, to vindicate the work of the Eternal 
Spirit;' then aftervardi, 'If such & Spirit did not dwell in the 
Church, the Bible would not be inspired : for the Bible is, before 
all things, the written word of the congregation.' It is Tcry diffi- 
cnlt, for me at least, to ascertain the true intent of this sentenoe. 
It is not a denial that the Bible is inspired, but it alleges that it is 
flie written voice of the congregation. The extract goos on : 'Bold 
as such a theory of Inspiration may sound, it was the earliest creed 
of the Church, and it is the only one to which the facts of Scripture 
aiuwer.' It is not in my province to say whether this was the 
earliest creed of the Church. I have to look to the doctrine of the 
Church of England only; and, so far as my knowledge extends, 
there b not to he found in the Articles or in the Formularies 
a single syllable consistent with the assertion that the Bible is the 
written voice of the congregation. The doctrine of the Church of 
England is expressed in the Twentieth Article, that the Bible is the 
written Word of God. 

"Whe^ier the saore<l writers ought to be called ' piiaaionlees 
machinee,' — tiiat ia, if I rightly apprehend the meaning, whether 
they wrote down what the Divine power dictated, without thought 
or understanding, — is aquestjoo I do not enter upon. But I must 
make one observation referring to what I have before said. I hold 
the comparison with Luther and Milton to be erroneous; erroneous 
bec&use the doctrine of the Church in the Articles of Religion 
cited is, that the sacred writers wrote from the influence of a super- 
natural power to efieot a given object, clearly distinct from the 
ordinary operation of Ood's omnipotence on the minds of men in 
its ordinu7 coune. 

" I am of opinion that the second and fourth passages above 
quoted, according to the only oonstmotion I can put upon them, 
are not to be reconciled with the Articles of Beligion cited. I 
hold that the Sixth and Seventh Articles of Religion impose the 
obligation of acknowledging that the Bible, in matters essential to 
salvation, is the written Word of God ; that it waa written by the 
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interposition of the Almighty, supernaturally brought to operate 
I bold that, to declare the Bible to be an ezpreasion of devout 
reason, — to be the written voice of the oongregation, — is a violin 
tioD of the Slsth and Seventh Articles of Beligion. I think such 
potations are Bubstantially inconsistent with the all-important 
doctrine imposed by law, that the Bible ia Qod'a Word written." 



ARnOLH VIII. (ORIQIKALLT XU.) t— 

" That in the said Article, Essay, or Beview, is oontuned the 
following poffiBges, st pages 81 and 67 : — 

" ' Propitiation would be the recovery of that Peace, which 
cannot be, while Sin divides ns from the Searcher of Hearts.' 
That in the passage hereinbefore recited, being a portion of the 
Boid Article, Essay, or Review, the said Reverend Rowland Wil- 
liams did advisedly mainttun and affirm, that the Offering of 
Christ is not the propitiation for the uns of the whole world ; or 
that he did therein advisedly maintain and affirm a doctrine, 
position, or opinion, to that or the like purport and effect; sjid 
that such doctrine, position, or opinion, is oontt&ry or incoa- 
sistent with the thirty-first of the Sfud Articles of Beligion." 

The Judgment upon this was as follows : — 

"As to the passage cited, p. 81 — 'Propitiation would be the 
recovery of that Peace which oannot be, while Sin divides us from 
the Searcher of hearts,' — I have to determine whether the oonstruo- 
tion put upon it by the Promoter of this proceeding is the right 
one, that is, whether it is substantially an assertion that Christ did 
not'snfier, or was crucified, dead, and buried, to reconcile His 
Father to ns, or to be a sacrifice for the original gnilt as well as for 
the actual sins of men ; that " the offering of Christ" is not " the 
perfect redemption, propitiation, and satisfaction for the una of the 
world."' I think Dr. Williams is here ezpresHng what in qnb- 
stance are his own views ; and the first inquiry mnst be, in what 
sense he has used the word 'Propitiation ;' and for that purpose I 
must consider the import of the two preceding sentenoes : — 

"'If our Philosopher had persuaded ua of the moral nature of 
Justification, he would not shrink from adding that Regeneration 
ia a corresponding giving of insight, or an awakening of the forces 
of the souL By the Resurrection he would mean a spiritual 
quickening. Salvation would be our deliverance, not from the 
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lafe-giving God, bat from «TtI and darkneaa, which are bis finite 
eppositeB (d avrurci/ieroc). Propitiation would be iia.' 

" It is apparent that Dr. Williams ia here speaking of Justifica* 
tioD, Begeneration, and Salvation, as doctrioee to which he and 
Baron Bunsen might give a peculiar constmotiou — in other words, 
the leading doctriuee of the Chnroh are adverted to, and a meaning 
ascribed to them very diSerest from that nsuallj received. In a 
similar way is the word 'Propitiation' used Propitiation isbj the 
Thirty-first Article of Beligion the oblation by Christ finiBbed upon 
the Croes for sin. I>r. WilliaraH declares it to be ' the recovery of 
that Peace which cannot be, whilst Sin divides us &om the Searcher 
of hearts.' Such may be a oousequenoe from Propitiation or the 
oblation of Christ, but it la not Propitiation itsel£ I think such 
declaration is inconsiatent with and contrary to the Thirty-Grat 
AxUclo." 

Abtiolb IX. (oRioraAi.LT XY.) : — 

" That In the said Article, Essay, or Review, is contained the 
foUowing paaaage, at pages 80, 81, in the words following, to 
wit:— 

" ' For though he embraces, with more than orthodox warmth. 
New Testament terms, he explains them in such a way, that he 
may be charged with using evangelical language in a philosophical 
sense ; but in reply, he would ask, what proof is there that the 
reasonable sense of St Paul's words was not the one which the 
apcetle intended I Why may not justification by fiuth have meant 
the peace of mind, or aenae of Divine approval, which oomea of 
trust in a Righteous Ood, rather than a fiction of merit by 
transfer 1 St. Paul would theu be teaching moral responsibility, 
as opposed to sacerdotalism, cv, that to obey is better than sacri- 
fice. Faith would be opposed, not to the good deeds which 
consoianoe requires, but to works of appeasement by ritual Justi- 
fication, would be neither an arbitrary ground of confidence nor a 
reward upon condition of our disclaiming merit, but rather a 
verdict of forgiveness upon our repentance, and of acceptance upon 
the offering of our hearts.' 

" That in the passage hereinbefore recited, being portion of the 
said Article, Essay, or Review, the said Reverend Rowland Williams 
did advisedly maintain and affirm, that justification by &ith means 
only the peace of mind, or seuse of Divine approval, which comea 
of trust in a righteous Qod, and Uutt jnstifioation is a verdict 
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of foigiTenese Tipon our rapentanoe, and of aooeptanoe apon th« 
offering of our hearts ; or, that he did therein advisedly maintain 
and affirm a dootrins, position, <xt opinion, to that or the like 
purport or efleot ; and that such dootrine, poaition, or opinion, is 
contrary to or inoonsistent vith the 11th of the said Articlei 
of Beligion." 

The Judgment upon this vaa as follows : — 

" The charge is, that Dr. Williams in the extraot pleaded did 
maintain that justifiuation by faith means only the peace of mind 
or setise of Dirine approral which oomes of trust in a righteoua 
God ; and that 'justification ia a verdict of forgiveness upon our 
repentance, and of aooeptance upon the ofiering of our hearts.' It 
is said that the doctrine so alleged to be set forth is oontroiy to the 
Eleventh Article of Eeligion, — on the Justification of Man : ' We 
are acootmted righteous before Qod only for the merit of our Lord 
and Saviour Jeaus Christ by fiuth, and not for our own works or 
deserriiiga.' I entirely conour that each opinioa set foith in the 
chai^ng part of this Article ia contrary to, and inoonaiBtent with, 
the Eleventh Article ; but then the question remuns, is the chai)^ 
preferred a fair representation of the passage extracted i The pas- 
sage is as follows : — 

" ' Why may not justification by faith have meant the peace of 
mind, or eenee of Divine approval, which comes of trust in a 
righteous God, rather than a fiction of merit by transfer t St. Paul 
would then be teaching moral responsibility, as opposed to Sacer- 
dotalism.' 

"The words are suggested by Dr. Williams as words which 
Baron Bunsen might speak in reply to a charge of using evangelical 
langoage in a philosophical sense. But looking to the whole ooa- 
text, I cannot doubt that Dr. Williams employs theee words as a 
form of declaring his own sentiments. He ia therefore responfflble 
for them. 

"Then as to the conetniotion of the passage. I think the pas- 
sage is repugnant to the Eleventh Article ; for in it justification is 
not represented to be justification for the merit of our Lord by 
feith, but is represented to be something distinct fcom it, namely, 
peace of mind, or a sense of Divine approval, which comes of trust 
in a righteoua Qod. I think this construction ia clear fh)m the 
words which follow, ' rather than f^m a fiction of merit by trans- 
fer.' These words seem to me to express an idea wholly incon- 
sistent with the ElevenUi Article." 
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MR WaSON'S CASE. 
AsnoLS VIL (oitiaiNAi.LT VIII.) : — 

" And we further article and object to you, tlie Baid ReT. Henry 
BriBtow WilsoD, that in the said Article, Essay, or Beview, is the 
following passage at pages 176-6-? : — 

" ' It has been matter of great boast within the Church of Eng- 
land, in common with other Protestant Churches, that it is founded 
upon the " Word of Uod ;" a phrase which begs many a question, 
when applied coIleotiTcly to the books of the Old and New Teeta- 
menta, a phrase which is never bo applied to them by any of the 
Scriptural authors, and which, according to Protestant principles, 
nerer could be applied to them by any sufficient authority firom 
without. In that which may be oonsidered the pivot Article of the 
Church, this expression does not occur, but only " Holy Scripture," 
"Canonical Books," "Old and New Testaments." It contains no 
declaration of the Bible being throughout supematurally saggeated, 
nor any intimation as to which portions of it were owing to a special 
divine illumination, nor the slightest attempt at defining inspiration, 
whether mediate or immediate, whether through or beside, or over- 
ruling the natural &cultiee of the subject of it — not the least hint 
of the relation between the divine and human elements in the 
composition of the Biblical books. Even if the Fathers have 
usually considered "canonical" as synonymous with " miraculously 
inspired," there is nothing to show that their sense of the word must 
necessarily be applied in our own Sixth Article. The word itself 
may mean either books ruled and determined by the Charch or 
r^nlative books, and the employment of it in the Article hesitates 
between these two significationB. For at one time " Holy Scrip- 
tnre " and canonical books are those books " of whose authority 
never was any doubt in the Church ;" that is, they are "determined" 
books ; and then the other, or uncanonical books, are described as 
those which " the Church doth not apply to establish any doctrine," 
that is, tbey are not " regulative" books. And if the other principal 
ChoTohes of the Beformation have gone farther in definition, in this 
respect, than our own, that is no reason we should force the silence 
of our Church into unisoD with their expressed deoloiBtions, bat 
rather that we should rejoice in our comparative freedom. The 
Protestant feeling among us has satisfied itself in a Uind way with 
the anti-Roman declaration that "Holy Scripture containeth all 
thingB necessary to salvation, so that whatsoever is Dot read tbeteiiip 
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nor tuay be proved thereby, is not to be required of any nun, that 
it should be beiieved as an article of the fiutb," &o., and without 
refleotiiig how very much ia viaely left open in that Article. For 
this declaration itself is partly negative and partly positive ; aa to 
ite negative part, it deolaree that nothing — no clause of creed, no 
decision of council, no tradition or expoution — ia to be required to 
be believed ouperilof salvation, unless it be Scriptural; but it does 
not ley down that everything which ia contained in Scriptore mnit 
be believed on the same peril Or it may be expressed thua: — the 
Word of God ia contained in Scripture, whence it does not follow 
that it is co-eitenaive with it. The Church to which we belong 
does not put that stumbling-block before the feet of her members; 
it is their own fault if they place it there for themselvea, authora 
of their own offence.' " 

"And we article and object to you, the said Beverend Heniy 
Bristow Wilson, that in the passage hereinbefore recited, being po- 
tion of the said Article, Essay, or Review, you did advisedly declaia 
and affirm in effect, that the Scriptures of the Old and Sew Teetor 
ment were not written under the Inspiration of the Holy Spirit, 
and that they were not necessarily at all, and certainly not in parta, 
the word of God, or that you did therein advisedly declare and 
affirm a doctrine, position, or opinion to that or the like purport and 
effect. And that such doctrine, position, or opinion is contraiy to, 
or inconsistent with, the Sixth, and Twentieth of the scud Articles 
of Religion, and contrary to, or inconsistent with, the teaching of 
the said Church, as contained in that part of the Kioene Creed, 
which declares, in substance, that the Holy Oboat spt^e by the 
prophets ; and as set forth in the ordering of Priests in the aaid 
Book of Common Prayer, to wit, in the words following : — ' The 
Bishop shall deliver to every one of them the Bible into his hands, 
saying, Take thou authority to preach the word of God.' And we 
article and object as before. " 

The Judgment was as follows : — 

"The charge preferred is, that the Scriptures of the Old and 
New Tntament were not written under the inspiration of the Holy 
Spirit, and that they were not necessarily at all, and certainly not 
in part^ the Word of God ; and that such doctrines are contrary 
to the Sixth, Seventh, and Twentieth Articles of Beligion, and 
also to the Homilies cited. Before I come to oonsider the passages 
which are said to avow these doctrines, I must bear in mind what 
I deem to be the true meaning of the Artidea of Beligjoa lAioA. 
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Now, referring to what I have already said in the prerioos case of 
the ffisbop of Saliabniy v. Dr. WilliamB, I must declare my 
opinion to be, that the tnie construotioa of those Artides is, that 
the ScriptnroB, go for aa relates to matters oonoeming salvation, 
were written by the Divine interpoeition of God, and that in a 
manner different from the ordinary agency of Providence ; but I 
cannot go the length of saying that all parts of what are termed 
the Holy Scriptures were, without exception, bo written. I now 
torn to what Mr. Wilson has written. It is not easy to condense 
in a few words the whole import of this long extract. The first 
part of it avers that — 

" ' It has been matter of great boast within the Church of Eng- 
land, in common with other Protestant Churches, that it is 
founded upon the " Word of God ; " a phrase which begs many 
a question when applied collectively to the books of the Old and 
New Testaments : a phrase which is never so applied to them by 
any of the Scriptural authors, and which, according to Protestant 
prinoiplei^ never could be applied to them by any sufficient 
authority from without.' 

Whether the statement contained in the first Bentenoe of the above 
passage is historioally true or not, it belongs not to me to inquire j 
and as to the last sentence I have just read, whatever may be it« 
meaning, it is much too vague to enable me to draw any concluBi(m 
&om it 

" Then follows a comment upon the Sixth Article of Religion, 
It is true, as Mr. Wilson says, the Article does not contain the 
eipreraion ' Word of God.' It is true that it does not contain a 
declaration of the Bible having been Ihroughovi supematurally 
suggested, nor any intimation ss to which portions of it were 
owing to a special Divine illumination. Mr. Wilson then contends 
that if the Fathers have usually oouaidered 'canonical' as synony- 
mous with ' miraculously inspired,' there is nothiug to show that 
this sense of the word must necessarily be applied- to the Sixth 
Article. 

" I cannot concur with this expodtion of the meaning of the 
Sixth Article. I think, as I have said befure, that the averment 
that the Bible contains all things necessary for salvation, to that 
extent necessarily implies that it was written by the special inter- 
position of the Almighty for that purpose. I think this construction 
strongly supported by the Twentieth Article of Religion ; the 
BiUe is th«re called 'God's Word written.' I feel myself oompelted 
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to oome to the conclusion that, io the passage quoted, UCr. Wilson, 
ei|iressiDg the opinion which he himself holds, denies that the 
Bible was written by the special interposition of the Almighty 
power ; and that such doctrine cannot be reconciled with the Sixth 
and Twentieth Articles." 



Article VIIL (okminallt XII.) :— 

" Also, we further article and object to you, the said Keverend 
Henry Bristow Wilson, that in the said Article, ICssay, or Review, 
are the fallowing passages, at pages IS3, 154- ; — 

"'And when we hear fine distinctions drawn between coTenanted 
and uncoTenanted mercies, it aeems either to be a distinction 
without a difference, or to amount to a denial of the broad and 
equal justice of the Supreme Being. We cannot be content to 
wrap this question up and leave it for a mystery as to what shall 
become of those myriads upon myriads of non-Christian races.' 

" And we article and object to yon, the said Reverend Henry 
Bristow Wilson, that in the passages hereinbefore recited, being a 
portion of the said Article, Essay, or fieview, yon did advisedly 
deolare and affirm that the condition of men in a future state of 
edstenoe will be determined by their moral conduct, according 
to the Iaw or Sect which they severally profess, exdnsiTe of 
tbeir religious belief; or that you did therein advisedly declare and 
affirm a doctrine, position, or opinion to that or the like purport 
or efieot ; and that such doctrine, position, or opinion is con- 
ttadictory to, or inconsistent with, the Eighteenth of the aaid 
Artiolea of Beligion. And we Artisile and object as before." 

The Judgment was as follows : — 

" This Article chaises that the opinions maintained in the extracts 
are contradictory of, or inconsutent with, the Ninth and Eighteenth 
Articles of Religion. 

" The Ninth Article of Religion is on Original Sin, which it thus 
defines : 

" ' Original sin is the fault and corruption of the nature of every 
man that naturally is engendered of the ofi^pring of Adam, It 
(that is, the corruption) deserveth Ood's wrath and damnation.' 
It would be repugnant to this Article to deny the universal exist 
enoe of original sin, or to deny that it deserves Ood's wmth and 
damnation. 

" The Eighteenth Article is in these words : 

« ' They also are (o b^ h»i accursed that presume to say, TTiat 
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everj man shall be saved hy the law or sect irhioh he profesBetb, 
so that he be diligent to frame hU life according to that law, and 
the light of Nature. For Holj Scripture doth set out unto us only 
the name of Jeaus Christ, whereby men must be Bftved,' 

" What is the uegative of tbiti Article ; what is repugnant to it t 
I would fain here, if it were permitted to me, aheltei' myself under 
the explanation which 1 know to have been given by some of the 
aathoritiee of the Church ; but this course is not open to me : I 
must put a judicial construction upon the plain literal meaning. I 
bare, however, a right, and indeed am bound to look at the sur- 
roondiiig ciroumstancaa to assist me in ascertaining the meaning. 
The latter part of this Article of ReUgion appears to me to admit 
of no doubt. It would clearly be an impugning of the Article to 
deny that ' Holy Scripture seta out that it is by the name of Jesus 
Christ alone that man must be saved.' I am, however, of opinion 
that this Eighteenth Article was addressed to Christian men and no 
other, and that it was intended to censure Christians for dtelaring 
the doctrine that man could be saved ' by the law he professed, aud 
the light of Nature.' I say declaring the doctrine, by which I mean 
ensphntiaiilj promulgating the doctrine. The feason is obvious. It 
was the acknowledged duty of all Christian men to spread the faith 
in Christ throughout the world, for by that faith salvation was 
assured. It was wholly inconsistent with the performance of that 
duty to proclaim that the name of Christ was unnecessary to sal- 
vation, and that every man could be saved by the law or sect which 
he professed, or by the light of Nature. 

"Has Mr. Wilson, then, violated these two Articles t That is 
the issue I have to try; not whether, on other grounds, the passages 
oited may be open to ceusura. 

" I will take the passage : 

" ' As for necessity of faith in a Saviour to those people who could 
never have heard it, no one, upon reflection, can believe any such 
thing : doubtless they will be equitably dealt with.' 

" I am unable to discover iu these words any conflict with the 
Articles of Keligion aitad. I am bouud to adopt a charitable con- 
BtrnctioD. Hr. Wilson does not here say that the perBons here 
spoken of would be saved by the law they profess ; he neither avers 
nor denies that they will be saved by the name of Jesus Christ ; 
bnt only says that ' they will be equitably dealt with.' This is nb 
negative of the Eighteenth Article. To the salvation promised by 
our Saviour fiuth is indispensable; but the Article, as I underatand 
t2 
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it, is wholly silent aa to the aeceesity of ^th to persoBB who never 
could have had it. 
" The next pasaage is of a more doubtful deecriptioa : 
" ' And when we hear fine distinctions drawn between oovenaoted 
and UDCOTenanted mercies, it seems either to be a distinction witbont 
a difference, or to amount to a denial of the broad and equal justice 
of the Supreme Being.' 

" I tbtnlt the meaning of this passage is a denial of anj distinc- 
tion between corenauted and uncovenanted mercies. Now cove- 
nanted mercy is tbe mercy promised by our Saviour to those who 
believe in Him ; uncovenanted mercy is that which God may be 
pleased to bestow, though no promise thereof has been made. 
Covenanted mercy is matter of absolute certaint}^ the fulfilment 
of the promise of the Almighty ; uncovenanted mercy is specula- 
tion of what may happen upon a human idea of the Divine attri- 
butes. The two things appear to me clearly and essentially distinct 
To deny any distinction appears to me to declare that a man may 
be saved by the law which be professeth. Whether this propofdtion 
be true or not, is not the question. I think the Eighteenth Article 
prohibits its being declared ; and therefore I must come to the 
conclusion thrtt the Article has been infringed." 



Article IX. (oriqinallt XIV):- 
And we further article and object to jou, the Eaid Reverend 
Henry Bristow Wilson, that iu the said Article, Essay, or Review, 
is contained the following passage at page 206 ; — 

' The Christian Church can only tend on those who are com- 
mitted to its care, to tbe verge of that abyss which parts this 
world from the world unseen. Some few of those fostered by her 
are now ripe for entering on a higher career ; the many are but 
rudimentary spirits — germinal souls. What shall become of them 1 
If we look abroad in the world, and regard the neutral character of 
the multitude, we are at a loss to apply to tbem either the 
promises or the denunciations of revelation. So, the wise hesthens 
conld anticipate n reunion with tbe great and good of all agee ; 
they could represent to themselves, at least iu a %urative manner, 
the punishment and the purgatory of the wicked ; but they would 
not expect the reappearance in another world, for any purpose, of a 
Thersitcs or an Hyperboles — social and poetical justice had been 
sufficiently done upon them. Yet there are snob as these, and no 
better than theM, under the Christian name — babblers, bu^y- 
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bodies, liven to get gun, and mere eatera and driukers. The 
Roman Charoh haa imagined a Kmbu* iji/antium ; we mnat rather 
entertain a hope that there shall be found, after the great 
ai^ndioation, reoeptadee suitable for those who Bhall be iufauta, 
not as to years of terrestrial life, but as to spiritual development 
— nnrseriea as it were and seed grounds, where the undeveloped 
may grow up under new conditions — the stunted may become 
strong and the perverted be restored. And when the Christian 
Church in all ita branches shall have ful611ed its sublunary office, 
and its Founder shall have surrendered His Kingdom to the Great 
Father — all, both small and great, shall find a refuge in the bosom 
of the UniverBal Parent, to repose, or be quickened into higher life, 
in the ages to oome, according to hia Will' 

" And we article and object to you, the said Reverend Henry 
Bristow Wilson, that in the passage hereinbefore recited, being a 
portion of the said Article, Essay, or Review, you did advisedly 
declare and affirm in effect, that afl:er this life and at the end of 
the ezistuig order of things on this Karth, there will be no judgment 
of Qod, awarding to those Men whom he shall then approve, ever- 
lasting life or eternal happiness, and to those Men whom he shall 
then condemn, everlasting death or eternal misery ; or that you 
did therein advisedly declare and affirm, a doctrine, position, or 
opinion, to that or the like purport and effect ; and that the said 
doctrine, position, or opinion is contrary to or inconsistent with the 
teaching of the said Church, as contained in the Creeds, commonly 
called the Apostles' Creed, the Nicene Creed, and St. Athanaeius' 
Creed ; Aud as contained in the Absolution or Remission of Sins, 
which forms part of the Morning Prayer, in the said Book of 
Common Prayer, and in which the Priest says, ' AVherefore let us 
beseeoh Him to grant us true repentance and His Holy Spirit, 
that those things may please Him which we do at this present ; 
and that the rest of our life hereafter may be pure and holy, so 
that at tiie last, we may oome to his eternal joy ; through Jesus 
Christ our Iiord.' And as contained in the following part of the 
Catechism which forms part of the said Book of Common Prayer. 
' Question. What dearest thou of God in this Prayer ) Answer. 
I deure my Lord God our Heavenly Father, who is the Giver 
of all Goodness, to send his Grace unto roe and to all people. 
And I pray unto God that he will keep us from all Sin and 
WickednMB, and from our Ghostly Enemy, and from Everlasting 
Death.' And as contained in the following portions of the 



.V Google 



278 WILLIAMS V. BP. OF BALISBxmY.— WH^N V.FENDAIi. 

Order for the Burial of the Dead, which forms part of the said 
Book of Common Prajer, ' In sure and certain hope of the 
ReBurrection to Eternal Life, through our Lord Josus Christ, who 
shall change our vilo bod;, that it may be like unto His Glnriaus 
bod; according to the mightj working, whereby He is able to 
Bubdue all things unto Himaelf.' ' Meroifiil God, the Father of 
onr Ijord Jesns Christ, who is the Resurrection and the Life ; in 
whom whosoever beliereth shall live though he die; and whosoever 
liveth and believeth in Him shall not die etom^lj ; who also hath 
taught US by His Holy Apostle, Saint Paul, not to be Bony as men 
without hope, for them that sleep in Him ; we meekly beseech 
Thee, Father, to raise us from the death of Sin unto the hfe of 
BighteouanesB ; that when we shall depart this life, we may rest in 
Him, Bs our hope is this our Brother doth ; and at the Ksneral 
resurrection in the last day, we may be found acoeptable in Thj 
a^t, and receive that blessing, whioh Thy welt-beloved Son diall 
then pronounce to all that love and fear Thee, saying. Come, ye 
blessed children of my Father, receive the Kingdom prepared for 
you from the beg^ning of the World,' And as contained in the 
following portions of the Commination Service, which forma part 
of the swd Book of Common Prayer. 'The day of the Lord 
oometh as a thief in the night' — 'llien shall it be too late to 
knock when the door shall be shut ; and too late to cry for men^ 
when it is the time ofjuBtioe. terrible voice of most juat judg- 
ment, which shall be pronounced upon them, when it shall be stud 
unto them, " Go, ye cursed, into the fire everlasting, which is pre- 
pared for the Devil and his Angels." This if we do, Chr^ will 
deliver us from the Curse of the law, and from the extreme 
malediction, whioh shall light upon them that shall be set upon 
the left hand, and He will set ns on His right band, and give us 
the Gracious benediction of His Father, commanding us to take 
possession of His Qlorious Kingdom.' And we article and object 
as before." 

The Judgment was as follows : — 

" In this Article I am called upon to put a construction upon 
the three Creeds, upon the Absolution in the Book of Common 
Prayer, upon the Catechism, upon the Order for the Burial of the 
Dead, upon the Commination Service. Even the most learned 
divines of our Church would not, I believe, undertake the per- 
formaaoe of such a duty without feeling its difficulty and weight ; 
more especially as in this ease it involves questions of the meet 
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mumentouB character — the future destiuj of maQkind. To & certain 
ezteut, I o&Diiot escape the task, and I will not evade it. 

" This being a question whether an offence has been committed 
against the Formularies, 1 muat bear in mind the Judgment in the 
Gorham case. Their Lordships gay, ' If the Articlea of Beligion are 
silent upon a point of doctrine, then, unless the Rubrics and 
Fonnulariee clearly and dietinctly determine it, it is open for eaoh 
member of the Church to decide for himself according to his own 
conscientious optnioa' My duty, then, is to consider whether the 
citations &om the Book of Common Pntyer do clearly and dis- 
tinctly determine the doctrine the subject of this Article. I think 
it would be an unprofitable task to go Krialim through every 
passage cited from the Prayer Book. I will advert to what I deem 
most important to the present issue. 

" The Creed of Sk AthanaaiuB contains the following words : — 

" ' And they that have done good shall go into life everlasting; 
and they that have done evil into everlasting fire.' 
I am, of course, aware of the controveraiea whioh have arisen upoD 
the meaning to be attributed to these words ; but I must oonatnie 
than ID their plain, literal, and grammatical sense, and that is 
clearly to assert that eternal life shall be the portion of the good, 
and everlasting fire the destiny of the bad. To the same efieot ia 
the passage from the Catechism : ' that God will keep us from all 
sin and wickedness, and from onr ghostly enemy, and from ever- 
lasting death.' Similar expressions are found in the Commination, 

" I now turn to what Mr, Wilson has written. The substance of 
the passage extracted is, that such is the neatral character of the 
multitude, that neither the promises nor denunciations of Revela- 
tion are applicable to them ; that a hope must be entertained, that 
after the great adjudication, receptaoles may be found for those 
who shall be in&nts as to spiritual development, where the stunted 
may become strong, and the perverted may be restored ; and 

" ' When the Christian Church in all its branches shall have 
fulfilled its sublunary office, and its Founder shall have surrendered 
Wm kingdom to the Great Father, all, both small and great, shall 
find a refuge in the bosom of the Universal Parent, to repose or 
be quiekened into higher Life in the ages to oome, according to 

His wai' 

" 1 believe I put the true oonetruotion upon this passage, when 
I say it declares that a hope must be entertained of an inter- 
mei^te state, and that finally all, both gi«at and small, will escape 



.V Google 



280 WJLLUHS V. BP. 07 SALISBVBT, — WIIilOK V. FENDALL. 

Qverluting ooDdemnatioD. I oanuot reconcile the opinions thua 
declared with the passages cited of the Creeds and Formulorieo, 
and I miut admit the Article." 

From the sentence thus given the two accused cleigymen 
appealed to the Queen in CounciL The prayer contained in 
the petitions of appeal was grounded on the following reasons 
in each case : — 

" First — Because the Appellant has not maintained and 
affirmed any doctrine contrary to or inconsistent with any of 
the Thirty -nine Articles of Eeligion, or contrary to or in 
derogation of the doctrine and teaching of the Church, as set 
forth in the Book of Common Prayer. 

" Second — Because the passages extracted from the said 
Article, Essay, or Beview, in the said reformed articles, do not 
warrant the conclusions drawn from them by the said Judge, 
and do not contain doctrines directly contrary and repugnant 
to any of the Thirty-nine Articles of Religion, or contrary to 
or in derogation of the doctrines and teaching of the Church, 
as set forth in the Book of Common Prayer." 

To these reasons, in the case of Dr. Williams, the two 
following were added : — 

" Third — Because the said Judge has ignored the in-dwellii^ 
of the Holy Spirit in the Church of God, and has otherwise 
misapprehended the doctrines of the Church of England, as 
established by law. 

" Fourth — Because the said Judge has neither adequately 
protected the doctrine of the Church of England on Holy 
Baptism, nor assigned to the Appellant due redress and 
reparation for charges proved false or erroneous." 

The appeals were heard before the Judicial Committee on 
June 19th to 26th, 1862. The Appellants appeared in person 
The advocates of the Respondents were the Queen's Advocate 
(Sir R Phillimore), Mr. Coleridge. Q.C., and Br. Swabey. 

Mr. "Wilson was first heard. His speech occupied three 
days, and has since been published. In the course of- his 
argument upon the second head of charge, that relating to the 
distinction of " covenanted and uncovenanted mercies," it was 
intimated to him by the Court, that their Lordahips did not 
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see, primd facte, any contradictioii to the Eighteenth Article 
of Religion in the passage cited &oni the Essay, and that he 
need not then further argue that charge ; that, if any observa- 
tiona made by the other side should require it, he could refer 
to them in his reply. The Queen's Advocate, for the Re- 
spondent, did not offer any argument in support of the charge. 
Similarly, in the case of Dr. Williams, the second of the 
three articles of charge, that relating to the sense put upon 
the word " propitiation " by the Appellant, was withdrawn. 

Upon the remaining articles. Judgment was given on the 
8th of February, 1864, by the Lord Chancellor, as follows : — 

" These Appeals do not give to this Tribunal the power, / 
and therefore it is no part of its duty, to pronounce any! 
opinion on the character, effect, or tendency of the publica- : 
tions known by the name of ' Essays and Reviews.' Kor are I 
we at liberty to take into consideration, for the purposes of the 1 
prosecution, the whole of the Essay of Dr. Williams or of the \ 
Essay of Mr. Wilson. A few short extracts only are before j 
us, and oar Judgment must by law be confined to the matter ! 
which is therein contained. If, therefore, the Book, or these | 
two Essays, or either of them as a whole, be of a mischievous j 
and baneful tendency, as weakening the fonndations of Chris- '. 
tian belief, and likely to cause many to o£Fend, they will retain , 
that character, and he liable to that condemnation, notwith- '■ 
standing this oar Judgment / 

" These prosecutions are in the nature of criminal proceed- , 
ings, and it is necessary that there should he precision and ' 
distinctness in the accusation. 

" The Articles of Charge must distinctly state the opinions ■ 
which the Clerk has advisedly maintained, and set forth the 
passages in which those opinions are stated ; and further, the 
Articles must specify the doctrines of the Church which such . 
opinions or teaching of the Clerk are alleged to contravene, 
and the particular Articles of Religion or portions of the For- 
mularies which contain such doctrines. 

" The accuser is, for the purp(»e of the charge, confined to 
the passages which are included and Bet out in the Articles as 
the matter of the accusation ; but it is competent to the 
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accuBed party to explun from the rest of hia work the sense 
or meaning of any paassge or word that is challenged by the 
accuser. 
z' " With respect to the legal testa of doctrine in the Church 
of England, by the application of which we are to try the 
soundness or unsoundness of tlie passages libelled, we agree 
with the learned Judge in the Court below that the Judgment 
ID the Gorham case is conclusive : — 

" ' Thia Court has no Jurisdiction or authority to settle 
matters of faith, or to determine what ought in any particular 
to be the doctrine of the Church of England. Its duty ex- 
'• tends only to the consideration of that which is by law 
I established to be the doctrine of the Church of England, 
j upon the true and legal construction of her Articles and For- 
I mulariea.' 
I " By the rule thna enunciated it is our duty to abide. 

" Oar province is, on the one hand, to ascertain the true 
' coDStmction of those Articles of Beligion and Formularies 
': referred to in each charge, according to the l^al rules for the 
I interpretation of statutes and written instmmuits ; and, on 
i the other hand, to ascertain the plain grammatical meaning 
\ of the passages which ore charged aa being contrary' to or 
! inconsistent with the doctrine of the Church, ascertained in 
\ the manner we hav^ described... 

-r—'—n Tt is obvioofl that there may he mattera of doctrine on 
I which the Church has not given any definite rule or standard 
' of faith or opinion — there may he matters of religions belief 
on which the requisition of the Church may be less than 
Scripture may seem to warrant — there may be very many 
matters of religions speculation »nd inquiry on which the 
Church may have refrained from pronouncing any opinion 
at all 

" On matters on which the Church has prescribed no rule, 
there is so &r freedom of opinion that they may he discussed 
without penal consequences. Nor in a proceeding like the 
present, are we at liberty to ascribe to the Church any role or 
teaching which we do not find expressly and distinctly stated, 
or which is not plainly involved in or to be collected from that 
which is written. 
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" With respect to the construction of the passages extracted 
from the Essays of the accused parties, the meaning to be 
ascribed to tliem must be that which the words l^ear, according 
to the ordinary grammatical meaning of language. 

" That only is matter of accusation which is advieedly 
taught or mfuntained by a clergyman in opposition to the 
doctrine of the Church. The writer cannot in a proceeding 
audi as the present be held respousible for more than the con- 
clusioDS which are directly involved in the assertion he has 
made. 

" With these general remarks we proceed to consider in the 
first place the Charges against Dr. Williams. 

" AH the Charges against Dr. Williams were rejected by 
the learned Judge in the Court below, or given up at the 
hparing before us, except the Charges contained in the 7th 
and 15th Articles. 

<* The 7th Article, as reformed, sets forth certain passages 
extracted from pages 60 and 61, and from pages 77 and 78, 
of tlie volume containing Dr. Willianis's Essay, and charges 
that in the passages so extracted Dr, Williams has advisedly 
maintuned and afBrmed that the Bible or Holy Scripture Is 
an expression of devout reason, and the written voice of the 
congregation — not the Word of God, nor containing any 
special revelation of His truth or of His dealing! with man- 
lund, nor the rule of our faith. 

* Dr. Williams has nowhere in terms asserted that Holy 
Scripture is not the Word of God ; and the accusation diere- 
ftre must mean that by calling the Bible ' an expression of 
devout reason, and therefore to be read with reason in freedom,' 
and stating tliat it is ' the written voice of the congregation,' 
Dr. Williams must be taken to affirm that it is not the Word 
of God. 

" Before we examine the meaning of these expressions it is 
right to observe what Dr. Williams has said on the subject of 
Holy Scripture in the second of the passages included in this 
Charge. Dr. Williams there refers to the teaching of the 
Church in her Ordination Service as to the abiding influence 
of ' the Eternal Spirit,' and then uses these words, ' If such a 
Spirit did not dwell in the Church the Bible votild not be 
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inapired;' aod again, 'The Sacred Writers acknowledge 
themaelres men of like passions with ourselves, and we are 
promised illumination from the Spirit that dwelt in them.' 

" Dr. Williams may not unreasonably contend that the just 
result of these passages would be thus given :— ' The Bible 
was inapired bj the H0I7 Spirit that has ever dwelt and still 
dwells in the Church, which dwelt also in the Sacred Writers 
of H0I7 Scriptare, and which will aid and illuminate the 
minds of those who read Holy Scripture trusting to receive 
the guidance and assistance of that Spirit.' 

" The words that the Bible is an expression of devout 
reason,- and therefore to be read with reason in freedom, arc 
treatttd in the charge as equivalent to these words : — ' The 
Bible is the composition or work of devout br pious men 
and nothing more;' but such a meaning otight not to be 
ascribed to the wordB of a writer who, a few lines further on, 
has plainly affirmed that the Holy Spirit dwelt in the Sacred 
Writers of the Bible. This context enables us to say that the 
words ' an expression of devout reason, and therefore to be 
read with reason in freedom,' ought not to be taken in the 
sense ascribed to them by the accusation. 

" In like manner we deem it unnecessary to put any inter- 
pretation on the words ' written voice of the congregation,' 
inasmuch as we are satisfied that whatever may be the mean- 
ing of the passages included in this Article, they do not, 
taken collectively, warrant the charge which has been made 
that Dr. Williams has maintained the Bible not to be the 
Word pf God, nor the Eule of Fwth. 

' ' We pass on to the remaining charge against Dr. Williams, 
which is contained in the 15th Article of Charge. The words 
of .Dr. Williams, which are included in this Charge, are part 
of a supposed defence of Baron Bunsen agiunst the accusation 
of not being a Christian. It would be a severe thing to treat 
language used by an imaginary advocate as advised speaking 
or teaching by Dr. Williame. Against such a general charge 
as that of not being a Christian, topics of defence may be 
properly urged, although not in conformity with the doctrines 
of the Church of England, 

" But, even if Dr. Williams be tak^ to appioTe of the 



.yGOOglf 



PBIVY CODNCIL JUDGMENT — DB. WILLIAMB. 285 

EtigDnienta which he uses for this supposed defence, it woold, 
we thiob, be tmjust to him to take his words as a full state- 
raent of hie own belief or teaching on the aubject of Justifica- 
tion. 

" The Xlth Article of Keligion, which Dr. Williama ia 
accused of contravening, states, ' We are accounted righteous 
before God only for the merits of our Lord and Saviour Jesus 
Christ, bj faith, and not for our own works or deserrings.' 
The Article is wholly silent as to the merits of Jesus Christ 
being transterred to us. It asserts only tbat we are justified 
for the merits of our Saviour by faith, and by faith alone. 
We cannot say therefore that it is penal in a Clergyman to 
speak of merit by transfer as a fiction, however unseemly 
that word may be when used in connexion with such a sub- 
ject. 

" It is &ir, however, to Dr. Williams to observe that in the 
argument at the Bar he repudiated the interpretation which 
had been put on these words, that ' the doctrine of merit by 
transfer is a fiction,' and he explained fiction as intended by 
him to describe the phantasy in the mind of an individual 
that he has received or enjoyed merit by transfer. 

"Upon the whole we cannot accept the interpretation 
charged by the Promoter as the true meaning of the passt^s 
included in this 15th Article of Charge, nor can we consider 
those passages aa warranting the specific charge, which, in 
effect, is that Dr. Williams asserts that justification by faith 
means onl^ the peace of mind or sense of Divine approval 
which comes of trust in a righteous God. This is not the 
assertion of Dr. Williams. 

" We are therefore of opinion that the Judgment against 
Dr. Williams must be reversed. 

" We proceed to consider the Charges against Mr. Wilson. 

" These have been reduced to the 8th and 14th Articles of 
Charge. The other Articles of Charge were either rejected by 
tlie Court below, or have been abandoned at the hearing before 
this Tribunal. 

" In the 8th Article of Charge an extract of some length is 
made from Mr. Wilson's Essay, and the accusation is, that in 
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the paBsage extracted 5Ir. Wilson has declared and affinned 
in efect that tlie ScriptureB of the Old and New Testament 
were not written under the inspiration of the Holy Spirit, and 
that they were not necessarily at all, and certainly not in 
parts, the Word of God ; and then reference is made to the 
Vlth and XXth Articles of Religion, to part of tlie Kicene 
Creed, and to a passage in the Ordination of Priests in the 
Book of Common Prsyer. 

" This Charge therefore involves the proposition, ' That it 
is a contradiction of the doctrine laid down in the Vlth and 
XXth Articles of Religion, in the Nicene Creed, and in the 
Ordination Service of Priests, to affirm that any part of the 
Canonical Books of the Old or New Testament, apon any 
sabject whatever, however unconnected with religions feith or 
moral dn^, was not written under the inspiration of the Holy 
Spirit.' 

" The proposition or assertion that every part of the Scrip- 
tures was written under the inspiration of the Holy Spirit is 
not to be found either in the Articles or in any of the Formu- 
laries of the Church. But in the Vlth Article it ia said that 
Holy Scripture contatneth all things necessary to salvation, 
and the Books of the Old andjMew Testament are therein 
termed Canonical. In the XXth Article, the Scriptures are- 
referred to as ' God's Word written ;' in the Ordination Ser- 
vice, when the Bible is given by the Bishop to the Priest, it 
is pat into his hands with these words, 'Take thou authority 
to preach the Word of God ;' and in the Nicene Creed are the 
words, ' the Holy Ghost who spake by the Prophets,' 

We are confined by the Article of Charge to the considera- 
tion of these materials, and the question is, whether in them 
the Chnrcb has affirmed that every part of every Book of Scrip- 
ture was written under the inspiration of the Holy Spirit, and 
is the Word of God. 

" Certainly, this doctrine is not involved in the statement 
of the Vlth Article, that Holy Scripture containeth all things 
necessary to salvation. But inasmuch as it doth so from the 
revelations of the Holy Spirit, the Bible may well be denomi- 
nated ' Holy,* and said to be ' the Word of God,' ' God's 
Word writteni' or ' Holy Writ ; ' terms which cannot be 
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affirmed to be clearly predicated of every Btatement and re- 
preseutation contained in every part of the Old and Mew 
Testament. 

" The framers of the Articles have not* need the word ' in- 
spiration * as applied to the Holy ' Scriptures ; nor have they 
laid down anything as to the nature, extent, or limits of that 
operation of the Holy Spirit 

" The caution of the framers of our Articles forbids our 
treating th^r language as implying more than is expressed ; 
nor are we warranted in ascribing to them conclosions ex- 
pressed in new forme of words involviog minute and subtle 
matters of controversy. 

" After an anxious consideration of the subject, we find 
ourselves nnable to say that the passages extracted from 
Mr. Wilson's Esaay, and which form the subject of this 
Article of Charge, are contradicted by or plainly inconsistent 
with, the Articles or Formularies to which the Charge refers, 
and which alone we are at liberty to coneider. 

" We proceed to the remaining Charge agaioBt Mr. Wilson, 
namely, that contained in the 14th Article. 

" The Charge ie, tliat in the portion of his Essay which is 
Bet out in this Article, Mr, Wilson has advisedly declared and 
affirmed, in effect, that after this life and at the end of the 
existing order of things on this earth there will be no judg- 
ment of God, awarding to those men whom He shall then 
approve everlasting life or eternal happiness, and to those 
men whom He shall then condemn everlasting death or 
eternal migery ; and this position is affirmed to be contrary to 
the three Creeds, the Absolntion, the Catechism and the Burial 
and Commination Services. 

" In the first place we find nothing in the passages extracted 
which in any respect questions or denies that at the end of 
the world there will be a judgment of God awarding to those 
men whom He shall approve everlasting life or eternal happi- 
ness ; but with respect to a judgment of eternal misery, a 
hope is encouraged by Mr, Wilson that this may not be the 
purpose of God. 

" We think that it is not competent to a clergyman of the 
Chnrch of England to teach or saggest that a hope may be 
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entertained of a state of tilings contrary to what the Cfaarcli 
expressly teaches or declares will be the case ; but the Charge 
is, that Mr. Wilaon advisedly declares that after this life there 
will be no judgment of God awarding either eternal happiness 
or eternal misery, — an accusation which lb not warranted by 
the passage extracted. Mr. Wilson expresses a hope that at 
the day of judgment those men who are not admitted, to 
happiness may be so dealt with as that ' the perverted may be 
restored,' and all, ' both small and great, may altimately find 
a refiige in the bosom of the Universal Parent.' The hope 
that the punishment of the wicked may not endure to all 
eternity is certainly not at variance with anything that is 
found in the Apostles' Creed, or the Nioene Creed, or in the 
Absolution, which forme part of the Morning and Evening 
Prayer, or in the Burial Service. In the Catechism the child 
is taught that in repeating the Lord's Prayer he prays onto 
God ' that He will keep us from all sin and wickedness, and 
from our ghostly enemy, and from everlasting death ; ' bot 
this exposition of the Lord's Prayer cannot be taken as 
necessarily declaring anything touching the eternity of paniah- 
ment after the resurrection. 

" There remain the Commination Service and the Athana- 
sian Creed, The material passage in the Commination Service 
is in these words : ' O terrible voice of most just judgment 
which shall be pronounced upon them, when it shall be said 
unto them, Go, ye cursed, into the fire everlasting which is 
prepared for the devil and his angels.' In like manner the 
Athanasian Creed declares that they that have done evil shall 
go into everlasting fire. Of the meaning of these words 
' everlasting iire,' no interpretation is given in the Formularies 
which are referred to in the Charge. Mr. Wilson has urged 
in his defence that the word 'everlasting' in the English 
translation of the "New Testament, and of the Creed of St 
Athanasins, must be subject to the same limited interpretation 
which some learned men have given to the original words 
which are translated by the English word ' everlasting,' and 
he has abo appealed to the liberty of opinion which has 
always existed without restraint among very eminent English 
divines upon this subject. 
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" It is material to observe that in the Articles of King 
Edward VL, framed in 1552, the Forty-second Article was in 
the following words : — 

" ' " AU men shall not bee saved at the ZenjtA," — Thei also 
are worthie of condemuation who indevoare at this time to 
restore the dangerouee opinion, that al menne, be thei never 
so ungodlie, shall at lengtht bee saved, when thei have 
snffered punes for their sinnes a certain time appoincted by 
Gk>d'8 jnstice.' " 

" This Article was omitted from the Thirty-nine Articles of 
Religion of the year 1562, and it might be said that the effect 
of Bustaimng the Judgment of the Court below on this charge 
would be to restore the Article so withdrawn. 

" We are not required, or at liberty, to express any opinion 
upon the mysterious question of the eternity of final punish- 
ment, farther than to say that we do not find in the Formu- 
laries, to which this Article refers, any such distinct declara- 
tion of our Church npon the subject as to require ue to 
condemn as penal the expression of hope by a clergyman, 
that even the ultimate pardon of the wicked, who are con- 
demned in the day of judgment, may be consistent with tbe 
will of Almighty God. 

" We desire to repeat that the meagre and disjointed ex- 
tracts which have been allowed to remain in the reformed 
Articles, are alone the subject of our Judgment On the 
design and general tendency of the book called ' Essays and 
Reviews,' and on the effect or aim of the whole Essay of Dr. 
Williams, or the whole Essay of Mr. Wilson, we neither can 
nor do pronounce any opinion. On the short extracts before 
us, onr Judgment ia that the Charges are not proved. 

" Their Lordships, therefore, will humbly recommend to Her 
Majesty tha]; the sentences be reversed, and the reformed 
Articles rejected in like manner as the rest of the original 
Articles were rejected in the Court below, namely, without 
costs ; but inasmuch as the Appellants have been obliged to 
come to this Court, their Lordships think it right that they 
should have the costs of this Appeal. 
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" I atn desired by the Archbishop of Canterbiuy and the 
Archbishop of York to state that they do not concur in those 
parts of this Judgment which relate to the 7th Article of 
Charge against Dr. WilUams, and to the 8th Article of 
Charge against Mr. Wilaon." 
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LONG V. BISHOP OF CAPETOWN. 



Thi fbllowing Membsn of th« Judicial Committee vere pneeot 
it the Appeal : — 



[This CUB, vhich. <ru decided ob Jtuie Hih, 1888, ii not indnded in the 
body of thiK work, not being itiictl; ul Eccledutical appeal. It ettae to the 
Privy Conncil from the Supreme Court at ths Cape of Qood Hope, to which 
nwnt waa had by both the partiee ;' Mr. Long seeking protaction from the 
proceedinp of the Biahop, and the Bishop weking the temporal authority 
secenary to enaUe him to carry hii sentence of deprivation into effect. The 
caae in of extraioe importance aa affecting Church diacipline in thoae coloniea 
in which no reoogniied itatoa has been given to tha Chnrch by law.] 

The fbllowiiig points may be taken as having been decided I^ tUa 
Jndgment: — 

1. When a Colonial Bishop, having been appointed by Letters Patent, 
sutendera his Bishopric, and is n-appointed by other Letters Patent, any 
jnriadictioil confensd by the fomut therenpon ceases. 

2. Lettsn Patent issaed by the Crown, after the establishmsDt of a Consti- 
tntional Oovemment in a Colony, are ineffectoal to create any jnrisdiction. 

3. Tha Members of the Chnrch of England, in places wher« there is no 
Chorch established by law, may adopt roles for eiiforcing diacipline within 
their body, which will be binding on those who expressly, or by implication, 
have assented to them. 



I According to the fonns of the Roman-Dntch law, in nae at the Cape, both 
partiea were plaintiff and defendants: In " convention," aa it is termed, 
Ur. Long prayed for redress from the Bishop's sentence. But the Bishop not 
only defended himseU, bnt prayed in " reconvention" that the rights which he 
claimed might be affirmed by law. 

The judgment in thia case sufflciently explains tiie ciremnatancaa which 
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4. The decimona of * tribanal esUMiahed to decide whalliet the toIcib of a 
Uwfiil atwcutiom have been Tiolatad bj its msmben tre binding, whan it haa 
acted within the scape of ita authority, and haa ohfierriid such forms aa the 
nilee reqnire, if anr rules are prew.ribed, or, if there benomlea, has proceeded 
in a mannar consonant with the principles of jostice. 

5. A contract of a piieat of the Chnich of England with his Biabop in a 
Colony, is to be constnted with reference to the position in which he standa «a 
a clei](yinali of tha Chnrch of England towards a lawfnlly appointed Bishop of 
that Church, and to the authority known to belong to that offioa in England ; 
and a lawful caoae of deprivation is snoh a canae aa would antliorise the depii- 
Tition of a clergyman by hia Bishop in England. 

8. Lettera Patent empowering a Bishop to perform all the fimctiotlia appro- 
priate to the office of a Bishop in a Colony, do not confer power to convene a 
meeting of dei^ and laity, to be elect^ in a eeitaiu manner prescribed by 
him, for the pnrposa of making laws binding npon Churchmen. 

7. Snch a meeting is not a synod, and its acts m« illegal, if they purport, 
without the consent of the Crown or tha Colonial Legislature, to bind persons 
beyond its control, and to establish new Courts of Justice. 

S. The oath of canonical obedience doee not mean that the clergyman will 
obey all the oommsnds of the Biehop ■gainst which there ia no law, bat, 
that he will obey all such conunanda aa tha Bishop by law ia anthoriMd to 

9. The ezerdse of jurisdictiou by a Bishop in the Colonies, when then is 
no law to guide him, should be by uiUi^ with the course of }m>ceedinp in 
England, by irtueh the judgment of impartisl penoua acquainted with the law 
is seemed.] 

The followiog Judgment ms read by Lord Kingsdown, oa Jane 
24th, 186S :— 

" This iti an Appeal torn a decision of the Soprame Court of the 
Cape of Gtxid Hope in a Buit between the Appellant, the Ber. 
Hr. Long, claiming to be the Incumbent of the parieh of Uowbray, 
in that Colony, and the Respondent, the Lord Bishop of Cape 
Town. Mr. Long being in poaaeaiion of the ohnrob of the parish 
of Mowbray, and in receipt of the income attached to the benefice, 
refused to obey certain orders which the Bishop, in what he oon- 
Bidered ttia due eiei^ise of his episcopal authority, thought fit to 
iBaue,and for such disobedience the Bishop issued against Mr. Long 
■enteuoefl, fitvt of suspension, and afterwards of deprivation. The 
Talidity of these sentences, and especially of the last, was the 
question to be decided by the Court balow, wliich, by a majority of 
two Judges to one, haa held them to be valid. 

" In the argument at our Bar many questions of great novelty and 
importance were raised and discussed with remarkable ability. 
Some of them were coDsidered, and very justly, by the Goonsel as 
aeriously aSecting tiie well-being of membeni of the Churoh of 
England id the Coloniea and other dependeooieB of the Cama. 
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We propose to deal with these questioiiB only ao fu u may be 
neceaaarj for the purposes of the present decision, uid to abstaia 
as £ir as possible from saying anything which may prejudice oases 
that may hereafter arise. 

" It is advisable, in order to make the reasons of our Judgment 
intelligible, to state in some detiul the facts as they appear upon 
the record. 

"The Bishopric of Cape Towu was founded in the year 1847. At 
this time the legislative authority iu the Colouy of the Cape of 
Good Hope was vested in the Crown. There was no State Church ; 
all denomiuatioDS of Christians stood on an equal footing ; there 
were no EccleeiaBtical Courts as distinct from Civil Courts. The 
Supreme Court, under the Charter of Jitstioe granted in 1832, had 
supreme jurisdiction in all causes — civil, criminal, and mixed — 
arising within the Colony, with jurisdiction over all subjects of the 
Crown, and other peisona within the Colony. 

" In this state of things Letters Patent were issued by the Crown 
dated the 25th September, 1847, erecting the Colony or Settle- 
ment of the Cape of Good Hope and its depeudenoies, and the 
Island of St. Helena, into a Bishop's See and Diocese, appointing 
the Respondent, Dr. Gray, to be ord^ned and consecrated Bishop 
oi the See, and commanding his Grace the Archbishop of Canter- 
buij to ordain and consecrate him accordingly. The Letters 
Patent purported to empower the Bishop to perform all the 
fanctions appropriate to the otGoe of a Bishop witbin the Diocese 
of Cape Town, and especially to give institution to benefices ; to 
grant licences to officiate to all rectors, curat», ministers, and 
chaplains, in all churches, chapels, and places where Divine servioe 
should be celebrated according to the Rites and Liturgy of the 
Church of England j to visit all rectors, curates, miniaters, and 
chaplains, and priests and deacons in holy orders, of the United 
Church of England and Ireland, and to cite them before him, or 
before the offioers whom he was authorised to appoint, and to 
inquire concerning their morals, as well as their behavionr in their 
several statioua and offices. Power was given to the Bishop to 
appoint ArcbdeaooDB^ a Vicar-General, Official Principal, Chancellor, 
Commissaries, and other officers ; and it was provided that an 
appeal should be made from sentences of the subordinate officers 
so to be appointed, to the Bishop, and from sentences of the Bishop 
to the Archbishop of Canterbuiy. ITo Eccleeiastical Court was 
expressly oonstituted by these Letters Patent, nor was power 
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given to the Bishop to eatabliah one ; and it was declftred that 
they should not eitend to repeal, vary, or alter the proviaions of 
any Charter vhereby eooleuastical juriBdiotion had been given to 
any Court of jurisdiotioD within the limits of the said diocese. 

" The Letters Fat«nt provided that the Bishop of Cape Town 
should be subject to the Metropolitan See of Canterbury, in the 
same manner as a Bifhop of any See within the proviaoe of 
Canterbury, and should take an oath of due obedience to him as 
Uetropolitan ; and they contained a ctauae that the Bishop might, 
by an instrument in writing under his hand and seal, addressed to 
the Archbishop of Canterbury, resign his office ; and after aocept- 
auoe of such resignation by the Archbishop, the Bishop was to 
oease to he Bishop of Cape Town to all intents and purposes. 
Dr. Gray having been duly consecrated by the Archbishop of 
Canterbury, and taken the oath prescribed, went out to the Cape 
to assume the duties of his office, and continued to disoharge them 
tiU the latter end of the year 1853. 

" At that time it was considered by the Queen's Govemment thai 
the then Diocese of Cape Town was too extensive for one Bishop, 
and that it would be advisable to divide it and make it into three 
Dioceses, to be called Cape Town, Graham's Town, aud NatoL 
With a view to this arrangement Dr. Gray, on the 23d November, 
1853, resigned his Bishopric into the hands of the Archbishop of 
Canterbury, by whom the resignation was accepted, and Dr. Gray 
ceased to be Bisbop of Cape Town. 

" On the 6th December, 1 853, new Letters Patent were issued, by 
which certain specified ports of the original Diocese of Cape Town 
were erected into a distinct and separate Bishop's See and Diocese, to 
be called thenceforth the Bishopric of Cape Town, and to this newly- 
constituted Bishoprio Dr. Gray was appointed, and he was also 
appointed Metropolitan Bishop in the Colony of the Cape of Good 
Hope and its dependencies, and the Island of St. Helena. The 
new Letters Patent seem to have been in other respects in the 
same form with the old. 

"But previously to the issuing of these Letters, the Crown had 
granted a Constitution to the Colony of the Cape. Bepresentative 
institutions had been founded, and a Colonial Legislature esta- 
blished. 

" Mr. Long was officiating in the Colony as a Minister of the 
Church of England before any Bishop was appointed there, fle 
had been admitted into Deaoon's orders for th« Ctdonies by Uie 
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Biahop of London in 1844. In the year 1845 h« vent to Gkpe 
Town, and nas appointed hj the then QoTemor of the Colony to 
be Minister of the English Episcopal Churob of Oraaff-Beinet, his 
Bslary being paid partly by the Governor, partly by the Society for 
the Propagation of the Gospel, and partly by his congregation. 
There seems to hBTe been no endowment of any kind attached to this 
dinrofa. He had at this time no other authority for discharging the 
duties of a Minister in that Ohurch than the Holy Orders which 
he had receiTed from the Bishop of London and the appointment 
of the QoTemor of the Colony. 

" Soon after the arriral of the Bishop of Cape Town in the Colony 
in 1848, and while the first Letters Patent were in force, Hr. Long 
was ordained priest by the Bishop acoor^ng to the form and 
manner of ordaining priests as contained in the Book of Common * 
Prayer ; and, on being so ordained, he took the OBoal oaths pre- 
scribed by the laws and usages in force in England, and amongst 
othen the oath of canonical obedience to the Bishop, by which he 
ei^aged to pay to him true and oanonioal obedience in all things 
lawful and honest. 

" On this occasion the Bishop granted, and Ur. Long accepted, 
a lioence from the Bishop to officiate and hare the cure of souls 
over the parish and district of OraafT-Reinet, the Bishop reserving 
to himself and his suooeasors hill power to revoke the licence 
whensoever he or they should see just cause so to do. 

" In the year 18fi4 a clergyman of the English Chtirch, named 
Hoets, built and proposed to endow an Episcopal Church in the 
pariah of Mowbray, in the Colony of Cape Town, and to convey 
the church to the Bishop, upon certain terms agreed upon between 
them, and by a Notarial Act in the Dutch form, dated the 2d 
June, 1854, Mr. Hoets transferred in full and free property to the 
Bisliop and his successors in perpetuity, for Ecclesiastical purpoaee^ 
a piece of land therein described, 'with the church which the 
Appearer had lately erected thereon at his own cost and charge 
for the worship of Almighty Qod aooordiug to the Liturgy and 
Bitnal of the Church of England, situate in the parish of 
Mowbray.' 

" By a Notarial instrument of the same date, to which the Bishop 
and Mr. Hoets were both parties, the conditions on which the grant 
was made are stated. 

" The firet ia that the church shall with all convenient speed be 
consecrated, and shall be at all times used and enjoyed by tba 
parishionen of the pariah of Mowbray ftee from any ehaige. 
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" Mr. Hoeta coTeiuiDts with the Bishop to pay a oertrun solar; to 
the olergjmaa or inQnmbeDt to be appointed and instituted to the 
apiritual chargo of t)ie said churcli and parish in Doamier eftei 
mentioned, duriog the incumbency of the two first incumbenti 
thereof, as and for a proTision or endowment towards the stipend 
of such two first incumbents, and a mortgage is made by Hoets to 
the Bishop of oei'tain bonds in order to secure the due payment of 
tlie stipend. 

" The Bishop, in consideration of the premises, coTfiuants with 
Hoat^ that he, the Bishop, and his successors, will admit, institute^ 
and appoint unto the said endowment, nud unto the spiritual oharga 
and care of the said church and parish, a Clerk, to be presented aad 
Dominated by Hoets (such person, being a priest in holy orders of 
the United Church of England aud Ireland, or of any of the 
Colonial Churches in oommuuion with the saii United Chun^ 
and not subjeot to any spiritual or Ecclesiastical oeasure or other 
impediment), as the first incumbent of the said church and pariah. 
And BO in like manner upon the death, resignation, or removal 
for any lawfiil cause of the first incumbent, upon the like pre- 
Bentment of Hoets, to admit, institute, and appoint a second 
incumbent, 

" There can be no doubt that by these deeds a trust was created 
between Mr. Hoets and the Bishop, and that the Bishop became 
trustee of the chnrch aud of the funds provided for its support, 
and held them in that character. 

"On the 3d of June, 1854, Mr. Long and several of the parish- 
ioners of Mowbray presented a petition to the Bespondent, as 
Bishop and Ordinary of the diooes^ praying him to consecrate the 
church, and on the 6th of June his Lordship consecrated it ac- 
oordidgly, and signed an instrument under his episcopal aeal 
declaring such consecration, and reserving to himself and his sno- 
oessors, Kshops of Cape Town, all ordinaiy and episcopal jurisdio- 
tion, rights, and privileges. On the same dayhis Lordship preached 
in the parii^ church, and referred to the Appellant as being henee- 
fortfa the parish priest. 

" There were, or were supposed to Ue, some impediments to the 
institution and induction of the new incumbent iu the English 
form, and no such ceremonies took place, but Mr. Long entered 
into possession of the benefice, and discharged his parochial duties 
receiving from the Bishop a licence to officiate and have the core of 
souls within the pariah and district of Mowbray. In this, aa in his 
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fimaer licence,' the Biahop reserved power to reToke it if lie should 
see just cause, aad Hr. Long od th^ oooaaions renewed bis oath 
of canonical obedience to the Bishop. 

" We will here observe, in order that we may not have occaaioa 
•gain to refer to the point, that we oonuder the good iaith of the 
amugementa between Mr. Hoeta and the Bifbop to have required 
that the nominee of Mr. Hoets, when admitted bj the Biahop to 
thia oburoh, ahonld bold and retain it od the same terma aa a 
olergjma& in England r^ularly instituted and inducted, and that 
the Kaliop, bj means of this lioenoe, obtained no right to suspend 
or deprive Ur. Long by t^e mere exercise of hia diaoretion, or 
otherwise iban for such cause as would have joatiBed a sentence of 
r deprivation in the cose of a Clerk in full and lawful 
1 of his benefice. Indeed, it is due to the Bishop to say 
that we did not undeiataud hia Lordahip to contend for more than 
thia by bis Counsel at our Bar. 

" In the year 1 856 the Biahop was of opinion tba^ for the purpose 
of settling some scheme of Church government which should be 
binding upon the religioua community of which he was the head, 
it would be desirable to convene a Synod, oousiatii^ partly of 
olei^ and portly of laymen, members of the Church within his 
Diooeae. The measure had been in contemplation, and, indeed, 
under diBGUssion, for several years before, and different opinions 
had been entertiuned both by clergymen and laymen as to its 
l^iality and its expediency. 

" Oq the 16th November, 1856, the Biahop iasned a paatoral letter, 
in which, after stating the reasons which induced him to believe 
that such a measure waa expedient, if not indeed neoeaaary, for the 
welt-being of the Church in the Colony, and explaining the objeota 
which might, in his opinion, be effected by meana of a Synod, his 
Lordahip proceeded to declare of what peraons the Synod ahonld be 
oomposed. These were to be, first, lay delegates, to be elected in 

1 The ktter pfirt of the licence is m fbllovs :—" Provided, neTertheless, 
Hut not^ung in this licence bIiaII extend or be conitmed to extend to abridge 
our opUoopsl authority and office, and the epiacopal office und uitboritj of our 
mcccwora in Bdminiatering holy ceremoniea and performing the Ainctiona 
lielonging to ns, or prevent the exercise of oar episcopal authority in specially 
appointing and anthorizing the archdeacons and other miuiaten by us directed 
and aathomed to read and take part in Divine eerrice in the sud church and 
pariah, and to pi«a«h therein on all proper occasions as we may order and 
^poiut 1 hereby reserving to onrulves and onr incceBSora, Bishops of Cape 
Town, fidl power and anthority to revoke these presents, and all things hernn 
contained, whensoever we shall see jnst cause so to do. 
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tbe different parishes by adnlts, being, or at the time of Uie eleotioa 
deolaring themselves to be, members of the Church of Eogland, 
and of no other religioas denominatioa Secondly, duly licensed 
clergy, being in Prieete' orders. Deacons were to be authorijsed to 
attend and Bpeak, bnt not to Tote. 

" Some of the subjects to be brought under the oonsideiBtion of 
the Synod were then enumerated, inoluding matters not exolusiTely 
of eoolesiastioal DOgnixanoe ; as for instance, the tenure and manage- 
ment of Church property ; questions relating to the formation and 
conatitntiou of parishes ; dif&cnlties vhioh had presented them- 
selves with regard to nxarriagee ; diyorees and sponsors ; and, 
finally, the desirablenesE^ or otherwise, of seeking to obtun the 
assistance of the L^islature to carry out the objects of the 
Synod. 

" Mr. Long was summoned by the Bishc^ to attend the Synod, 
which was appointed U> be held at the Cathedral Church in Oape 
Town on the Slst January, 1867, and he was requested to affix a 
notice of the intended meeting on his church-door, and to take 
the necessary steps for holding the election of a delegate for his 
parish. 

" Mr. Long > and his parishioners were opposed to this measure. 
The pariahionera held a meeting on tlie S2d December, 1856, at 
which they resolved that no delegate should be elected, and Mr. 
Long neither attended the Synod himself, nor took any steps to 
forward the election of a del^ate. 

" No attempt appears to have been made at this time by the 
Bishop to enforce obedience to his summons, but the Synod wbs 

1 The TJewa of Mr, Long were thus stated in th« pleadings before the 
Supreme Conrt of the Cape ;— 

" That, believing it to be contnrf to the comtitntioa ind the laws and 
cnatoms of the Church of England that each Synod or aaaemblj ahoald 
be held withoat the anthorit; of the Crown or Legislatnre, and further 
believiiif; that the laws attempted to be made at such Syaod would not be 
binding on any member of the said Ohorch who did not deaire to be so boosd 
by them ; and, moreover, that the laws likely to be made by a Synod or 
aseembl; constituted in the mode pntpOBed by the defendant wonld tend to 
abridge the libeitiea of miniBters and members of the Chnrch of Engluid 
already in this colony, or likely to arrive here in fnture jeftra, he declioad to 
attend the said Synod, or in any way to be boond by or concerned with its 
decisions ; and the plaintiff farther says that he then informed the defendant 
that he did not consider it his daty to attend, and would not so attend. " 

It appears that other parishes and ministen were opposed to the meetii^ of 
the proposed Synod. 
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held, and wu attended, as it appean, by mauy of the olergy and 
buty, and Tarious resolutions were passed by them, which were 
termed ' Acts and Ckmstitations of the Fint Synod, held at Gape 
Town, January 21, 1857.' > 

" Theee regnlaticms provided that a Synod of the clergy ehould be 
oonvened by the BiBhop onoo in three years. They provided for 
the mode of electing delegates firam the different pahshea, and 
required that on aome Sunday, or other oonvenient day, dnring 
Divine service each Minister should give notice of the day and 
pkoe of meeting for such election in his parish or diatrict, and 
•honld cause notioe of the same to be fastened to the door of the 
ohnroh or chapel of the parish or diatrict 

" The clei;gy and laity were ordinarily to ait and deliberate to- 
gether, the Bishop presiding, and to vote as one body ; but any 
member of the Synod might demand a vote by orders, in which 
case no reaolution should he r^rded aa adopted by the Synod 
nnleaa carried by a majority of both orders and assented to by the 
Bishop. 

" Various rules were made with respect to the formation of parishea, 
and the institution and induction of olei^; and all Preabyters 
and Deaoona before inatitution or induction, or before receiving a 
lioenoe from the Bishop, and aa a condition of receiving anch inati- 
tntion, indnctiou, or licence, were to sign a declaration that they 
would snheoribe to all the Rules and Constitutions enacted by the 
Synod of the Diocese of Cape Town. 

" A CoDsistorial Court was appointed for the trial of all offences 
Bgainat the EccleBiaatical laws of the Diocese, and various provisions 
were introduced with reepect to the mode in which the trial should 
be conducted. 

" The Synod had been convened without any eiprees sanction of 
the Crown, and no attempt was made to obtun the asaistance of 
the L^fislatnre to carry into effect ite objects. It was stated at 
the Bar that the Synod resolved that It would not be desirable 
to make any attempt for the purpose, but we do not fiud any 
Resolution to this effect amongst the printed papers. 

" In 1860 the Bishop convened a second Synod, to be held on the 
17th of January, 1861 ; and on the let of October, 1860, hia Lordship 

> Hr. Long attended the meetinf^ and handed in > writtui protest igunat 
it* bdng held, on the grouud of its illegoUtj'. He then withdrew, and, nibM- 
qnentlj, took no put in its proceedin;^ He wu joined in the protest by the 
B«v. Hr. Lamb*, > elMgymsn of the diooeae. 
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addressedaletter toMr. Longi^eodonngacopyof a pastonllettw 
wbioh be had isaued, and also a copy of the printed B^ulations 
adopted by the Synod for the election of Deputiea The paetoial 
letter referred to the Acta and Constitutions of the last ^mod,^ and 
mentioned as one of the subjeots to which his LordBhip vonld hara 
to call attention, the Conatitution of the Eoolesiastical Court. 

" Mr. Long vas of opinion* that the convening of this Synod with- 
out (he authori^ either of the Crown or the local Legislature ma 

" 1st October, 1880. 

>"Bbtkbb»Ii ANDDBASSnt,— ) fonrard herowith aoDiG oopiea of a putonl 
letter addreSBed bj me to the diocese, for distribution in your patish. Ton 
will see from it that I baTe smnnionad a Synod for the 17tb January, 1B8I ; 
and tliat I propo« to hold a viBilaUen in the Cathedral on the previooi day. 
I shall f«el obliged by yoni sttendiug earefOlly to the encloaed printed regnla- 
tdans with regard to t^e election of delegates, and I shall feel thankinl if yon 
will forward to the Begistrar of the Diocese, at an early day, intimation of 
any important motions which yon may wish to submit to tbe conmderation of 
the Synod. Yon will be good enough to consider this present note as your 
formal citation to tbe Synod and the Visitation. 

' ' I am, TBTerend and dear Sir, 

" Tonr faithful Mend and brother, 

" B. Capbtowh." 

' The fourth of snch Acta and ConstitntionE prorided that " Ereiy adult 
maleparishioner, being ota the list of conunonicants, or who ihoold have signed 
the declaration of Church membership sanctioned bj the Synod, according to 
the schedule thereunto annexed, and not being under Church censora according 
to the second rubric before the Conmnnion Service, should be pntitlod to rote 
for a representative of the Parish to which he belonged. " 

The declaration was as follows : — " I do declare that I am a member of the 
Church of tbe Diocese of Cape Town, in union and full communion with the 
United Church of England and Ireland, and that I belong to no other reli^ous 
body." 

The sixth psrsgraph, relating to the constitution of the Synod, provided 
that — " On some Sunday, or other eonrenieut day, during Divine service, 
each minister should give notice of the day and place of meeting far such 
election in his parish or district, and should cause a notice of the same to be 
bstened to tbe door of the church or chapel of the parish or district ; proiided 
always that at least fliteen clear days should intervene between tbe day of 
giving notice and tbe day of election. " 

■ " I cannot, m; Lord, recognise a, body which has, in my humble opinion, 
declared its secession from the Church of England in demanding a declaration 
from Churchmen that 'they are members of the Church of the Diocese of 
Cape Town, in union and ^1 ccmmuiuan with the United Church of England 
and Irelsnd, and belong to no other religious body.' I do not belong to any 
reli^oua body in communion with the United Church of England and Ireland, 
but to the Church of England and Ireland, in tlu diocese of Cape Town. 
Further, I cannot recognise a body which haa constituted ecdesiaEtical courts 
fur clergy and laity without tiie sanction of the Legislatare ; and I cannot 
but regard the ' act ' requiring all newly-appointed ministwa to m~ 



,Gooj^Ic 



ME. long's OBIKCnONS TO THE 8TN0D. 303 

an unUwful act on the part of the Bishop,; tbat the S;fnod itself 
was ill^&l, and its acts of no validity ; and he declined therefore 
to take any steps himself for calling a meeting for the election of 
Delegatea in bis parish ; but he handed orer the papers to the 
churchwardens and sidesmen, that they might oot as thej should 
think proper, informing them at the same time of his own Tiewe 
npon the snhject, 

"Afler some angry correspoQdenoe, in vhicb, as usually happens, 
there are passages in the letters on both ddea which the writen 
perhaps now regret, the result was that Mr. Long ^ refused to give 
the Qotioe required of the intended election. 

"Ontbe 27th November, 1860, he was served with a citation 
signed by the Begistrar of the diooese, by which he was cited to 
appear before the Bkhop on Monday, the 4th February, 1861, to 
answer for having n^lected and refused to obey the commanite 
and directions of his Bishop to give notice of a meeting to be held 
'in terms of a certain letter addressed and forwarded to you, and 
dat«d the Ist October, 1860, with the pastoral issued on the same 
day and therein indosed.' ^ 

tho ' acta antl constitntiona ' of the Synod aa a condition of licence in the 
diocese, as a meaaore aonctionDd neither b; law nor uaoge in our Church, and 
an anwananted clog upon a clergftnan'B liberty unkuown in any English 
diocese. Holding mich sentiments, then, jour Lordship will pert^ive that 
were I to have called a meeting for the election of delegates iu laj parish, 
I ahonld Tirtnally have to acknowledge the ' acts and coustitutiona ' of the 
Synod, port of which ate appended to your pastoral, and which, as I before 
atsted, I regard as the acta of an illegal body." 

' The Tiowa of Mr, Long npon the proposed Synod are given in another 
letter written by him at thia time to the Bishop. He states that Qie real 
point at isme is the lawfnlnesa of the Synod ; that in all dioceses in which 
Boeh Synoda are held they have the sanction of the Legislature and the Crown ; 
and that if such sanction con be obtained, ha will readily attend the meetings 
and convene hia parishioners as required by the Bishop. The Bishop, oD Ms 
aide, in«sts on hia right to compel Hr. Long's atteadance, aad chajacteriaea 
his criticism on the Declaration us " a daring and wanton charge," which, if 
made publicly, wonld lead to his being tried for it aa a grave eccleeiastical 
offence. He also states tbat a continued refuul to attend the Synod mnst be 
regarded aa nothing short of an act of schism. 

* The Bishop wrote on the 6th o! December, proiwsiog to Mr. l>ong a private 
meeting in the presence of common friends, at which he might offer, if he 
pleased, apology or explanation for his conduct. Thia was declined by Mr. 
Long, who, however, afterwards resolved to appear at an informal meeting, 
. the character of which ia stated by the Bishop in the following letter :-— 

"Biahop'e Coort, Dec IB, 18S0. 

" Rev. Sir,— Yon agun leave me till the last moment withoot replying to 
my letter. I have only tine to say that yon are not in the present state of 
the proCMding dted to a trial. If I ahonld be compelled to do this it will be 
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" Certiun clei^ymen, five in number, were named by the Bishop 
to be his Aaseasors ; but his Lordship offered, if Mr. Long had my 
personal objection to any of them, to change their DBmea fiir 
those of other olei^ymen who might be resident in the neighboor- 

"On the 4th Februai?, 1861, Mr. Long attended before the Bish<^ 
and his AsHesaors, and delivered in a letter signed by himself atatioi^ 
in respectful terms, the grounds on which he objected to gJTo tiie 
required notice, and adding, that if obedience were still required to 
the Bisht^'s command in that reapeot, it was impossible for him to 
pay it. 

" Mr. Long's counsel at the same time handed in a protest, signed 
by them, that no judgment or eentence pronounced by the Bisht^ 
as the judgment or sentence of any allied Court was in any degree 
binding on Mr. 'Ijong, because no lawful authority was vested in the 
Bishop to hold, by himself or othen, any Court or Courts compe- 
tent to hear or determine any causes of what kind soever. 

" The Court adjonmed, as it seems, without hearing evidence ; 
there was do question of fact in issue. The AsseBsois afterwards 
delivered their opinions in writing to the Bishop, and on the 8th 
February, 1861, the Bishop pronounced a sentence' suspending 

a public one. What I have cited yon to do now is to appear privatelj befora 
me, that joa may offer, if jon are bo inclined, eiplumtiana, apologies, or 
oictuea for yonr condnct, and that I naj endeavour to convince you of joar 
violation of yoni' daty to jonr Kshop and your Chnrch in the coarse which yon 
have taken. If I conld racceed in this, and yon should be led by God'a Knoe 
to see how mijastifiable your conduct has been, I shall be prepared to overlook 
yoor fkult and forgive you, as I have done hefore. If not, I shall be compelled 
to bring yOD to a public trial. To the private meeting I hsA told yoa that 
yon may bring, if you wish it, a fnend, M you aak for two, I will allow yon 
to bring two ; I will not allow you to bring more, to be present at a privBte 
meeting nor will 1 allow reporters, 

" I am, reverend Sir, yours truly, 

"R. Capbtown." 
I The sentence is as follows : — " Beviewing, then, this whole case as now 
before me, considering how open and long continued has been yonr redstanca 
to lawftl authority, how unprovoked has been this contest, how easily it 
might have been avoided, how fruitless havs been the loving effbrta made by 
others whose character and pondon you cannot bat respect, to convince yon 
of the false position you have taken np, seeing that the question which yon 
have raised ia no less than this, whether law and co^er or anarchy and ctm- 
fasion shall prevail in the Church, nay, whether there is any each thing as 
law amongst na ; asmred that there can be no doubt that the laws and 
custom* of the Church of Ungland justify yonr Bishop in the conraa iriiich he 



.V Google 



ME. LONG SUSPESDED JlSD DEPKrVED. 305 

Mr. Long fromthe care of bodIb, and the ezerain of all ministerial 
foQctiooB and offices fw a period of three months, and thencefor- 
wd until heshonld hare expressed regret for his past disobedienoe, 
and his wiQingness to render obedienoe for the fnttire. 

" His Lordship added, from motives which do credit to his feelings, 
the following note to bis Jadgment : — 

" ' I haye only to add that aa 70a hare a vifo and children, I 
riioold be sorry to deprive yon of any portion of your eoolesiastical 
inooma You will be allowed to reoeire thia, therefore, as hereto- 
fore, fbr the present.' 

" This sentenoe was intimated to the charchwardeiis of the parish, 
and they were requested to provide a clergyman to perfbim duty 
in the church during Mr. Long's suspenaion. Mr. Long, howeTsr, 
considered the sentence to be a nullity, and he oontinaed to officiatd 
as UBoal, apparently with the concurrence of the ohurchwardens. 

" On the 19th February, 1861, he waa serrad with a citation by 
order of the Bishop to appear before bis Lordship on Wednesday, 
tiie 6th March, to answer for having fiuled to render due and 
canonical obedienoe to the Bishop, and for acting in defiance of the 
laws of the Church and the authority of the Bishop. The citation 
redted the Bishop's order and Mr. Long's disregard of it, and re^ 
quired him to appear and anawer for his contempt, and to hear and 
receive snch Judgment as the Bishop might see right to pronounce^ 
and as the exigency of the case might require or authoriE& 

"Hr. LoDg declined to attend this BnmmouB,and on the 6th March 
a sentence was pronounced by the Bishop, wltiah, after reciting the 
varfons offences against his authority of which he considered Mr. 
Lmg to have been guilty, concluded in these terms : — 

" ' I, therefore, Robert, by Divine permission, Bishop of Cape 
Town, do, for these repeated acts of disobedience and contempt, 

hu pntsDod, the mbiic after the Nicane Cieed, at I pointed out to yon at oar 
meeting, eTpresdy recognisiiig his authority in Hub particular loattar, and 
1)elieving tliat you hars no reaaouable groiiud for thmluDg that yon were 
called upon to do an illegal act, the evidence to the contrary, if yon would 
have diacimed the points with your Bishop, being conclnaive, I have no alter- 
natiTe lafl hnt to paag sentance upon yon for your repeated acts of disobcdi- 
ence, tod yoor deSance of the laws of yonr Church and the aothority of your 
Bishop. I therefore pronounce yon Buapended from the cuie of sonls, and 
from the exercise of all ministerial fdnctiona and offices, for a period of three 
months. Item Friday, the Sth of Fehniary, I8SI, until Wednesday, the ath of 
Hay, ISSl, and thareafUr, until you shall have expressed regret for your past 
disobedience, and your willingness to render obedience for the futoie." 
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withdraw the licence of the Rev. William Long, anil do deprive him 
of his charge and cure of bouIs in the parish or parochial district of 
Ifowbny, and of all emoluments belonging to the same. And I 
do, moreover, hereby admonish the said William Long not to offi- 
date again in the said churob or parish, and warn him that if he 
should do so after this his deprivation, he will render hi*MBlf still 
fiirther liable to the oensures of the Choroh. 

" 'Catbednl Vestry, M&rcli 6, 18S1.' 

« Notice was given of the Bentence on the same day to Mr. Long 
and to the ohurchwardens of Mowbray, who ware required to oon- 
form to it; and a gentleman of the name of Hughes was appointed' 
by the Bishop to officiate in the church till a new minister was 
appointed, and to receive one-half of the income. 

" On the 7th March, Mr. Long and the churohwardena applied to 
the Supreme Court of the Colouy of the Cape of Good Hope for an 
interdict to reatrain the Bishop aud Mr. Hughes from interfering 
with him in the performance of his lawful duties as incumbent of 
the parish of Mowbray, and from disturbing bim in the enjoyment 
of his lawful emoluments as such incumbent. 

" Some further proceedings took place in this matter, but the Plain- 
tiffs were required to file a declaration in regular form for the pur- 
pose of trying the important questions in diGTerenoe. 

"The present salt was accordingly instituted. 

" It was a proceeding, of course, in the forma of the Roman-Dntch 
Law ; a claim in convention by the original Plaintiff, and a defeuoe 
and claim in reconvention by the Defendant, so that, in fact, both 
parties were Flaintiffi and both Defendants. 

" The claim of Mr. Long, after stating those several matters of fact 
on wbioh he relied, inueted that he was aggrieved by the prooeed- 
ings of the Bishop, and prayed the protection of the Court, and also 
• declaration of the law by the Court in conformity with his views 
on the several points in dispute ; and lastly, that he was entitled of 

I It ia stated in the Judgment of the Chief Jiutiiie in the Snpreme Court of 
the Cape, that it was in evidence that the Bishop was prepared to allow sn 
Appeal to the Archbishop of Canterbaiy, in the tenns of hia letters patent, 
against his decision, and to sospend the execution of the sentence in the metn- 
time, if it had been demanded bj Hr. Long. 

< The Biehop desired the chuichwardeua to paj to Hr. Enghee the sun of 
lOOE, payable from Hr. Hoets, aud Iwlf the offertoty money. 
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right, and withoat any licence other than his befbre-mentioued 
Letters of Order, and the presentation he had already rooeiTod from 
Mr. Hoet^ and the approToJ of ench presentation publioly made 
known hy the Defendant in June, 186i, to exercise all the lawfol 
fnnctionB of minister and incumbent of St. Peter's Ghnroh, 
Howbny. 

" l^e Bishop filed an answer and plea in reoonvention, by which, 
as Defendant, he pleaded the Letters Patent of 1847 and 1853, the 
lioenoe granted by him, and accepted by Hr. Long, as officiating 
minister, both of Graaff-Beinetand Uowbray ; he alleged that nntil 
anthorized so to do by the Synod, and until the formation of reo- 
toriee by the same authority as afier mentioned, and nntil certun 
rules on that behalf bad been framed, he oould not give, nor had he 
in any preTioua instance given, institution to cure of souls, or in- 
dnction to benefices, in any other way than by licences similar to 
that granted to the Plaintiff. He insisted that he cited the FUda' 
tiff in aooordance with the rulea of the Synod, and in exercise of the 
authority belonging to him as Bishop, conveyed to him by the 
Lettffli Patent ; that the sentences were Judgments or eentenoea 
Ecclesiastical or spiritual, so issued under the power and aathortty 
conveyed to him by the Letters Patent, or otherwise of right be* 
loi^^g to him as the Bishop of the Church of which the Plaintiff 
was a priest ; and that the Pltuntiff was, in consequence thereof, 
removed for lawful cause from the church of Uowbray ; and he 
maintuned, in oonolnnon, that the Court was not entitled to 
examine the sentence, but that if it were examined it ought to be 
affirmed. 

" This was bis defence. In reconvention he prayed, by his second 
plea, that it might be adjudged tliat the Letteia Patent of the 2£>th 
Sqitember, 1847, and of the 8th Deoember, 1853, are valid to law, 
and that they confer the rights and powen claimed therenoder, 
and that Eockaiaatical jnrisdiotion may thereby be lawfully exercised 
hy him. 

" By his last plea he prayed that the said Phuntlff in oonvention 
and Defendant in reconvention might be restrained by interdict^ 
so long as the sentence of deprivation should continue and remain 
in force, from occupying or attempting to occupy the church of 
St. Peter's, Uowbray, or otherwise interfering with the duties of 
the minister of the said church. 

"On the ISth February, 1862, the Court gave judgment against 

the Plaintiff in convention and for the Plfuntiff in reconvention, 

x2 



.V Google 



308 LONG V. THE BISHOP OF CAPETOWN. 

szoept as to his Beoond plea in reconTention, to wliicli we htTS 
already referred, and B4judged each party to pay hu own ooets. 

> The opinions of tlw Judges in the Snprame Conrt of the Cspe nuiy be that 
■toted:— 

Sir WillUm Hodges, Chief Justice : By force of the letten patent, of 
September, 1847, *nd of December, 18£B, uid of his consecration. Dr. On^ 
becMne snd is a ChristiHi Bishop orer a volantary tMociation of posons la 
this Colony, united together in epiritnal commonion with the United Chni^ 
of England and IreUnd, and who have agreed amongst themselvea to maintain 
its doctrine and disci[iliue. The Letters Patent give him power to perfoim 
all the fonctians peculiar and appropriate to the office of a Bishop. And 
Hr. LoQ£ knowinft this, accepted a licence from him containing the clauM : 
*' We hereby rewrving to onnelvea and our eacceawrs, Bishopa of Cape Town, 
fall power and authority to revoke these presente, and all things herein con- 
tidued, whenioerer we shsll see jnst cause to do ao." How fitr, then, can the 
Conrt interfere in a matter of eocleeiastical goTotmnent among members of a 
Toluutsry relifpons community t It can only, as decided in aitniUr canes by 
Lord Lyndhuret (WatrtA t. Bv/rion) and by Lord Ivory in the Oardrom 
Com, inquire, lat. Whether the body which has made a decision {>.& in this 
■case the Bishop) has proper aothorityt 2nd, Whether the proceedings an 
regular according to the constitution of the Church or Sect I As to let, I 
cannot, looking to the anthoritiea, for a moment donbt that a Btshop of Un 
Christian Chnrch may suspend or deprive a presbyter. As to 2nd, There is 
nothing to oblige the Bishop to act in any particular manner. He was not 
bound to BCt accotding to the Statutes in force in England ; and there is no 
itotnta or ordinance of ths Colony on the snliject. Further, I am of opinion 
that thera was nothing illtsal in the proceedings which the Bishop wished to 
initiate^ unless the Synod had attempted anything to impair the laws of the 
Colony, «. ^. to vest an Ecclesiastical Court with coercive jurisdiction. 

Ur. Justice Bell : The broad question is, whether the Bishop lawfully 
sospended Mr. Long. Now, I hold the Letters Patent both of 1847 and 185S, 
insufficient to enable the Bishop to appoint a Court for the trial of Eccle- 
siastical CauMB ; I do not admit that the Church of England, properly so 
called, exists in the Colony ; the contract cannot be held to give Ecdedastioal 
jurisdiction such as this Contt can recognise (since the presumed jnriadiction 
makes the some person prosecutor and jndge) ; and the contract did not esta- 
blish a joiisdiction such as that exercised in England (nor bare the proceedii^ 
been in the English form). The nentences therefore both of suepension and 
deprivation are prononnced in a proceeding eoram nonjudiee. The Defendant 
had no jurisdiction to proceed personally against the PlaintiD' ; and even if he 
had each jurisdiction, he hsa not exercised it properly. 

Mr. Justice Watermeyer : Neither of the Letters Patent could give the juria- 
dietion claimed. But it is the duty of this Conrt to discern the law of the 
Church of England from the law of the Chnrch Eatabliehment of England. . . . 
Neither English Statutea nor J'i"(;^'''>i Canon-law, are law in this Colony, nor 
is foreign Canon-law ; but the relation between Bishop and Priest^ proceeding 
from the Chnrch of England to this Colony, must be goaemed, on the prin- 
ciple of a contract, by the English Ecclesiastical law, as iar as it can be 
rationally qtplied, Mr. Long by ordination and the oath of canonical obedienoe 
haa acknowledged the authority of the Bishop's fomm dcmmtiaiiin, which is 
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"Thia was in effect a deciinoD in all material puiuta in fkvoar ot 
the Bnhop, and Ur, Long has been admitted to appeal to Her 
Majesty. The case aeema to have been very well ai^ed in the 
Court below, and though there waa some difference of opinion 
amongst the three Judges who dedded it, no one who reads their 
opinions can bil to admire the great learning and ability whi<di 
they haye brought to bear upon the qneetiona anbmitted to them, 
and the jnditnal temper and moderation whioh th^ bare riiowu Id 
a ease calculated to produce great excitement in the Colony. 

"The first question whioh we have to ooasidar is, what authority 
did the Bishop posseas nnder and by rirtua of hU Letters Patent at 
the time when these sentences were pronounced t The Judges 
below have been nnanimons iu their opinion :' Ist, that all jurisdic- 
tion given to the Bishop by the Letters Patent of 1647 oeased by 

described (Keport of the Coauaisnonen on EccIeaiaiticaJ Courts, 1S3S, p. 64) 
■■ being nnder ■ ' little Testraint from the fonna obserred in contentions snita 
in conrte of justice. " I take, then, the acknovledgment bj a minister of th* 
(^mrch of En^snd oTs Bishop orer him, where the Church of England is not 
tstsbliahed, to be an acknowledgment thiit the Bishop has jnriBdiction over 
him, including the ri^t of snspending and depriTing. Such deprivation 
must be for a lawfol canse : and if the Bishop had (as alleged) soapended 
Mr. Long for not doing an act clearly illegal, or an act Tiolating die contract 
between the parties, the Comi would not hold it good. But 1 must state 
dfatinctly the* the instniction of the Bishop that Mr. Long shonld give 
notice of the Synod, was not an ordet t» do aomvthing illegal, or contemplat- 
ing illegality. 

' The opinion of the Chief Justice at the Cape was that — " The statos of 
the Right Bev. Defendant is that of a bishop over the dioceee founded by the 
Lettera Patent ;" and, following a judgment of Lord Campbell ia"C!u Quten 
Y. iitait CoUtge" (27 Law J. Queen's Bench, 1S3), that " the jurisdiction 
exists only over those who Tolontarily subntit themselTes to it" 

The opinion of Hr. Justice Bell waa that — " Ag the Act IS Cur. II. (which 
confirmed the abolition of the Court of Eigh Commission) stands anrepealed, 
it was uUra vlret for the Crown to give to the Defendant any ecclesiastical 
jurisdiction by the Lettera Patent of 1847." Further, that "From the moment 
the Defendant completed his resignBtion he ceased to be Bishop under the 
Letters of 1S47." And as to the Lettera Patent of IS63, besides the objec- 
tion which applies to those ot 1 8*7, they were open to another objection. "8o 
fkr as tbey^ve the Defendant Ecclesiastical jurisdiction, so far they legislated 
for the Colony ; bat, at the date of their tsene, the Crown bad already, by 
the grant of a coustitntion to the Colony, parted with the power of legislating 
for the Colony by Letters Patent." 

The opinion of Mr. Justice Watermeyer was :— "The Bishop is not Bishop 
of Cape Town by virtue of the Letters Patent of 18*7, but of those of I3BS." 
And, " The instmment of ISCS, by itself, clearly gives no ecclesiastical juris- 
diction. It was issued after the constitution of the Colouy had iMCome law. 
It could have no legislative effect here." 
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the Bomnder of the Biahoprio in 1853, and the issae of the ncv 
Letters Patent ; and 3dt;, that the Letten Patent of 1803 being 
issued after a Constitntional Government had been establiBhed in 
the Cape of Qood Hope, vere ineffectnal to create tmy juiiBdiotion, 
eooleBiaatical or dTil, nitliin the Colony, even if it were the inten- 
tion of the Letters Patent to create such jmisdiotion, whioh they 
think doubtful. In these ooucluuone we agree. 

" Dr. Gray had been duly appointed and consecrated a Bishop of 
the Anglican Chunb in 1847, and such he remained after the re- 
ngnatioD of his Bee : but by snob resignation he surrendered all 
territorial jarisdiotion and power of proceeding jndidally in invitoi, 
BO br as Hnofa authority depended upon the Letten Patent of 1847. 
Theee points have not only been decided by the Court below, bat 
have been embodied in their Judgment, by which they hsn 
ezpresaly rejected the second claim above stated of the Lord 
Bishop. 

" But a minority of Judges t>elow has held that the defect of 
coercive juriadictiou ander the Letters Patent has been supplied I:^ 
the Tolontaiy submissiou of Mr. Long, and that be ia on that prin- 
dple bound by the decision of the Bishop. This point we have 
neti to conuder. 

" The Church of England, in places where there is no Church 
eetabliahed by law, is in the same tituaUon with any other religioua 
body, in no better bnt in no worm position, and the monbers may 
adopts as the members of any other communion may adopt, roles 
for enforoii^; diaoipline within their body whioh will he binding on 
those who expressly or by implication have assented to them. 

"It may be further laid down that where any reh'gious or otiier 
lawful association haa not only agreed on the terms of its union, 
but has also constituted a tribunal to deteixoine whether the mlee 
of the association have been violated by any of its merabers or not, 
and what shall be the oouBcqueuce of auoh violation, then the dea- 
sion of Buch tribunal will be binding when it has acted within the 
scope of its authority, has observed such forms as the roles require, 
if any forms be prescribed, and, if not, has proceeded in a manner 
consonant with the principleB of justioe, 

" In Buob cases the tribunals so constituted arc not in any aense 
Gonrts ; they derive no authority &om the Crown, they have no- 
power of their own to enforce their sentences, they moat apply for 
that purpose to the Courts established by law, and such Courts 
will g^ve efi^ to their decision, as they ^ve effect to the decinons 
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of arbitnton, whoee juriadiotioa rests entirel; upon the agreement 
of the parties. 

"These are the pnnoiplea upon whioh the Conrts in this country 
have always acted in the disputee which have arisen between mem- 
ben of the same religious body not beiog memben of the Churoh 
of England. They vere laid down most distinctly, and acted upon^ 
by Vioe-Chanceilor Shodwell and Lord Lyndbnnt in the case 
of Dr. Warren, so much relied on at the Bar, and the report 
of whic^ in Mr, Grindwood'e book seems to bear every mark of 
aocoraoy. 

"To theee principles, which are founded in good sense and justice 
and establiahed by the higheet authority, we desire strictly to 
adhere, and we proceed to oonaider how br the taaU of this ease 
bring Mr. Long within their operation. 

" To what extent, then, did Mr. Long, by the acts to which we 
hare referred, subject himself to the authority of the Bishop in 
temp(H«l matters] With the Bishop's authority in spiritual 
affiun, or Mr. Long's obligations ui foro eotudaiiicB, we have not 
to deal. 

" We think that the acts of Mr. Long moat be construed with re- 
ference to the position in wbioh he stood as a olergyman of the 
Cbnroh of En^and, towards a lawfully appointed Bishop of that 
Church, and to the authority known to belong to that office in 
England; and we are of opinion that by taking the oath of 
canonical obedience to bis Lordship, and accepting from him a 
licence to ofKciate, and have the cure of aoula within the parish of 
Mowbray, snlgect to revooatioQ for j ust cause, and by aooeptiug the 
appointment to the living of Mowbray under a deed which ex- 
pressly contemplated as one means of avoidance the removal of 
the incumbent for any lawful cause — Mr. Long did voluntarily 
submit himself to the antiiority of the Bishop to such an extent as 
to enable the Bishop to deprive him of his benefice for any lawful 
cause, that is, for suoh cause as (having regard to any differences 
which may arise from the uroumstanoes of the Colony) would 
authorize the deprivation of a clergyman by his Bishop in England. 
We adopt the language of Mr. Justice Watermeyer, p. 81, that 
' for the purpose of the contract between the Plaintiff and De- 
fendant, we are to Uke them as having contracted that the laws of 
the Church of England shall, though only as &r aa applicable here> 
govern both.' 

"Is,. then, Mr, Long shown to have been guilty of any offcQces 
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wbidi, hj the laws of the Chnroh of England, would have wamittod 
his Buspenaloii and Bubaequent deprivation % This dependa main^ 
on the point whether Mr. Long waa justified in refudng to taks 
the steps which the Bishop reqaired him to take, in tsder to pn>- 
onre the election of a delegate for the pariah of Uowbnj to the 
Synod oonrened for the 17th Januuy, 1861. 

" In what raaoner and by what acts did he eontraet this oblige- 
tioQ I The Letters Patent may be laid oat of the caae, for if the 
Bishop's whole oontention in respect of them be oonceded, they 
OonEarred on him no power of oODvening a meeting of deigy and 
iMty to be elected in a ootain manner prescribed by hun for Uie 
purpose of making laws binding upon Charohmen. 

" A vety elaborate argument waa entered into at onr Bar, in oxAet 
to show that Dioceean Synods may be lawAiUy held in Euglaad 
without the lioence of the Crown, and that the Statute wiUi respeot 
to Provincial Synods doea not extend to the Colonies.' 

" It is not neoessaiy to enter into the learning on this autgeot. It 
is admitted that Diocesan Synods, whether lawAil or not, unles 
with the lioenoe of the Crown, have not been in use in England for 
above two oentories ,- and Mr. Ixuig, in recognising the aathoritf 
of the Bishop, cannot be held to have acknowledged a right on hia 
part to oouvene one, and to require bis clergy to attend it But it 
is a mistake co treat the Assembly convened by the Bishop aa a 
Synod at alL It waa a meeting of oertain person^ both clergy and 
iMty, either seleoted by the Bishop, or to be elected by saoh 
persons and in such manner as he had prescribed, and it was a 
meeting oonvened not for the purpose of taking ooonsel and ad- 
Tinng together what might be best for the general good of the 
society, but for the purpose of agreeing npon certain rules, and 
eatabliahing in fitct certain laws, hj which all members of the 
Choroh of England in the Colony, whether they assented to them 
or not, should be bound 

" Aooordingly, the Synod, whidh actually did meet, passed vaiioos 
acts and constitutiims purporting, without the oonaent either of the 
Crown or of the Colonial L^islature, to bind persons not in any 
manner subject to its oontrol, and to establish Courts of Justice fbr 

> The Statate 35 Heo. VIII. & 16. ■. 1, enacts that the clergy shaU not 
ptesmae to ' ' put in vtK any constitntJons or aidmanceg, provincial or synodal, 
or any otlier canons ,- nor Ehall insert, promulga, or execute aaj such canons, 
constitutions, or ordinances provincial," in Gonirocatiou (which shiU slwajs 
he asaemhled by the 'King'H writ), nnleaa they have the King's assent to make 
and execute such canons sad eoiurtitatioiu. 
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■omfl tamponl u well is ■piiitiul matten, and in bet the Synod 
aasiunsd powen which only the Legjalatore could poaseaL There 
can be no doubt that each acta were illegaL 

" Now Ur. Long was required to f^ve eSeot, as fiir as he oonld, to 
the oonatitution of this body, and to take Btepo ordered by that 
body fi>r oonrening one of a aimilar nature. He was fomiabed 
with a copy of the Aoti and Constitution of the last Synod, and 
be waa requested to attend oarefally to the enoloeed printed r^ula- 
tiona with r^ard to the election of Delegates. 

" Ha dearly, therefors, was required to do more than giro notice 
of a Boeeting, and he oould not give the notice at all without him- 
self fixing the time and place at which the meeting was to be held. 
He waa required to do various acta of a fbrmal duraotn for the 
imrpoae of calling into existauoe a body which he had always 
refoaed to recognise, and whioh he was not bound by any law or 
du^ to acknowledge. 

" The oath of canonical obedience does not mean that the clergy- 
man will obey all tlie oomnuads of (he Bishop against which there 
is no law, but tiiat he will obey all each commands as the Bishop 
by law is authorized to impose ; and even if tiie meaning of the 
rubric referred to by the Bishop in his case^ were such as he contends 
for, — ^whioh we think that it is not, — it would not apply to the 
present oaae,,in whioh more waa required &om Mr, Long than 
merely to publish a notica 

" We are, therefore, of opinion that the order of suspension 
issued by tlie Bishop was one which was not justified by the con- 
duct of Mr. Long, and that the sabaeqaent sentence of deprivation 
founded upon his diaobedienos to the order of suspension mnst &U 
with it. 

" It was strongly prened, both before us and in the Conrt below, 
diat su[:^)osiag these seatencee to be erroneous, Mr. Long had no 
remedy against them except by Appeal to the Archbishop of 
Oanterbuiy under the provisions ot the Letters Patent. What 
authority hia Grace plight possess under the Letters Patent, or 
Otbernise, to entertun such an Appeal if it bad been presented, it 
is nmieoeisary, and we think it is inexpedient, to discuss. It is 
sufSoient to say no such Appeal has been presented, and that the 

> The rubrio after llie Nieeue Creed in tbe CommDnlon Sercica, whicK pre- 
scribes that " Nothing Bbsll be pindainied or pnbliihed in the Church during 
tlie time of Divine Service bnt b; the minitter; nor by him anything bat 
fdtnt ia preaciibed by the nilea of this book or etqoiued by the Queen or lij 
the Otdinsrj of the place." 
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suit in whicli Uub Appeal is brought respects & iemponil right, in 
whioli the Appelhuit allegeB th»t he has been injured. It calls for 
a deoiaion na to the right of property, and inToWes the queetioD 
vhethei Mr. Long has ceaaed b; law to be vhat iu Englaiid ia 
termed c«A» ^ truet of funds of which the Bishop ia trustee. 
Wbatever else Mr. Long ma; by his ooodaot have done, we canuot 
hold that he has precluded faimialf from exeroiaiiig the power which 
under similar cironmstances he would have poasened in England, 
of resorting to a Civil Court for the rastitution of Civil rights, and 
of thereby giving to snob Coorts jurisdiction to determine questions 
of an eooleaiaBtioal character essential to their decision. Indeed, 
in this case the Appellant and Reepondent have alike found it 
□ecesury to call upon the Civil Court to determine the right of 
poseession of the Church of Howbiay. 

" We think tl>at oven if Mr. Long might have appealed to the 
Archbishop, he was not bound to do so ; tiMt he was at liberty to 
resort tc the Supreme Court ; and that the Judgea of ttiat Court 
wei« justlAed iu examining, and, indeed, under the obligation of 
examining, the whole matter submitted to them. We, of ooun^ 
are in the same situation ; and after the most anxioua cQusideration 
ire have come to the conoluaion that the sentence oomplained of 
cannot be supported, and therefore we must humbly advise Her 
Mfljeaty to reverBs it, and to declare that Ur. Long baa not berai 
lawfully removed from the Church of Uowbray, but remains 
Minister of such church, and entitled to the emoluments belonging 
to it 

*' Being of this opinion, we are relieved from tha neoessity of 
con^dering, as a ground of our decision, whether the courae 
adopted by the lU^t Severend Respondent in the prooeedinga 
against Mr. Long was in all respects fovper, and whether the pro- 
ceedings themselves, if the Bishop be r^arded aa acting and 
entitled to act with the authority of a Tisitor sitting in f&ro 
domalKo, were oondaoted with that attention to the rules of sub- 
stantial jusUce uid that strict impartiality which are neeeesaiy to 
be observed by all tribimals, however little fettered by forma. 
Much argument was addressed to ns at the Bar in this part of the 
case, and it would not be proper to pasa it altogether without 
notioe; and first with respect to the suspension, and the ooii- 
stitution of the tribunal for the tnal of Mr. Long on the first 
charge against him. 

"It cannot be held that all the provisions which would have 
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been applicHble to such a case under the Church Biaciphne Aci in 
£D^&nd were neoesBaiy to be obaerred in the Colony. This ww 
hspoBsible, bat care should have been token to secare, as &r a» 
poauble, the impartiality and knowledge of a judicial tribunal. 
Hera the Bishop was not merel; in form bnt aubstantially the 
proeeontor, and a prosecutor whose feelings, from motiveB of publio 
do^ as well as from the beat neoeaearily genented in the pureet 
minds hj a long and eager controveny, were deeply interested id 
the qneetion. It was, perhaps, necessary that he should preside as 
Uie Jadge before whom the oanse was heard, and by whom the 
■entanoe was pronounced ; bat he should have prooured, as a 
Bishop in England under such cironmstanoes would hare done, the 
advice and assistance, as AsseeBors, of men of legal knowledge and 
hablt^ QQConneoted with the matter in dispute, and have left it to 
them to ftame the decision which he would afterwards pronounoe. 
Bat instead of adopting this ooon^ he selected as assistants three 
gentlemen, all Cleigymen sharing his own ofnnions on the subject 
of controversy, and all th^nselves members of that Synod which 
Mr. Long was accused of treating as illegal 

" Mr. Long was cited for refusing to give the required notice, but 
the sentence was not grounded entirely on this ch&rga The pro- 
teat which he had g^ven in by his Geunsel against the proceedings 
was treated as a very grave offence. The Bishop, in speaking of 
it, says — 

" ' To put, in snoh a document is virtually to reject Episcopacy 
and the Church, and to atop on the very confines of sohism, if not 
to have overstepped the line.' 

" Mr. Long's conduct at a private meeting with Uie Bishop is 
discussed, as to which there is great doubt what really took place, 
and no regular evidence appears to have been produced, or was in 
&ct admissible, fiir it was not to the point in question ; and &om 
the language of the Bishop in delivering his Judgment it may be 
inferred that the sentence against Mr. Long was not founded 
entirely on the only charge which he bad been sununoned to 
meet 

" The proceedings which led to the subsequent deprivation are 
open to no lees objection than these which resulted in the sus- 
pension, 

" The Bishop had declared before the first Synod that there were 
no rules or proceedings for trying ecolesiastioal offences, and one 
of the objects of the Synod was to supply the deficiency. The 
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Synod had established a Conjnatorial Court and certain regulations 
by Thich tbfl trials of olergymea and of laymen b«fore moli Coort 
should be guided. 

"Hiese regulations had amongit other things provided that no 
eeotenoe of depriration should be pronounced by any persona what- 
ever, but only by the Bishop vith the aaustance of the Chancellor of 
the dioceae, or, in case there be no such officer, some l^al adviaer 
^om he may see fit to appoint The Bishop insisted that Ur. Long 
was bound by the roles established by this Synod, and must, there- 
fore, it should aeem, have considered himself bound by ttiem ', and yet, 
without any regard to these rales, without calling in the aaustanoe 
vS any 1<^^ adviaer whatever, without any analogy to the comae 
of prooeedingB in England by which the judgment of impartial 
persons acquainted with the law is secured, the Bishop pronounoes 
sentence of deprivation. 

" On this ocoasion, as on the former, the sentence aeema to have 
been founded on what are termed repeated acts of disobedience and 
oontempt by Ur. Long, instead of on the uugle cba^ which he 
was called upon by the citation to meet. 

" We cannot say, therefore, that the prooeedinga in this case have 
been conducted in a proper manner, though our Judgment rests on 
the other grounds already stated. 

" We have been much ambarraased by the question how we ought 
to deal witit the costs in this case. We do not doubt that the 
Bishop has acted in the contoienticns discharge of what he oon- 
iridered to be his public duty, and he has succeeded, at great per- 
sonal trouble and expense, in bringing this contention in the Court 
below to a &Tonrable issue. On the other hand, it is impoasible 
not to feel that Mr. Long has been subjected to probably not less 
trouble and expense by a ooune of proceeding ou the part of the 
Bishop which ve have been obliged to pronounce not warranted 
inlaw. 

"Feeling the hardship of the case upon the Bight Reverend 
Beepondent, we still think that we are bound to award the eoata of 
tike suit and of the Appeal to the Appellant. We oannot, of oourae, 
suggest to Her M^esty any ooiuideratlon of what it may be fit to 
do, at the expense of the public j for this is beyond our province. 
But it is not beyond our province to observe that the Lord Bishop 
has been involved in the difBoulties by which he baa been embar- 
rassed in a great measure by the doubtbl state of the law and by 
the drcumstance that he, not wiUiout some reason, oooudered the 
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hMen Patent under which he acted to confer on him an aathority 
vhioh, at the time when he acted tmder them, Her Mqesty bad no 
aathority to grant, and that either in this or in some other suit it 
wu important to the interesta of the Oolony generally, and eape- 
dally of the memben of the Chnroh of EngUnd within it, that the 
many qoHtions whioh have arisen in this ease ahonld, aa fitr aa 
powUet be set at net." 
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(IrliaabeeiithoQght w«ll tonotic«tiiiBeMe^ becanMit ufircqtieiitlytefemd 
-to in Uie cuei reported in the body of the woA, ind bec&nae it illiwtrates 
nuuij points of iuportanca in coimexios with th« Appellate Juiudlctioii in 
the Churcli of England, eaped&lly the qneition of the onthoiitj of Convooa* 
tion, and the mods of proMedmg before the Court of Delegates.] 

Mr. Whiaton ma the defendant in legal proceedings befinre three 
distinct bodies. Ist Before the Vioe-ChanoelloT and Heads of 
Houses at Cambridge, by whom he was baaished firom the Umrer- 
jrity. 2d. Before Convooatioa 3d. Before the Court of Delegatee. 
It is proposed to gire some aoooont of each. 



Ha whibton's b&kishhint tboh oucbbisgs. 

The history of this transaction ia debuted by Mr, Wbiston him- 
self, in the "Account of his Prosecution and Bonishmeat from the 
UniTcraity of Cambridge," which he wrote in 1711, and published 
as an appendix to the work, entitled, " A Historical Pre&ce," Kad 
which he afterwards republished on the ocoasion of Dr. Bentley's 
ooodemnation in 1718. 

He states that he, being then Lucas Professor of Mathematics, 
was summoned, without previous notice, on a Sunday af^rooon in 
the year 1710, to the private room of the Yioe-Chanoellor, and 
there accused of htiTing preached ialse doctrine as to the divinity 
of Christ On subsequent occasions, before the Vice-Cbanoellor 
and Heads of Colleges, affidavits se to his sermons at TariooB 
churches in C&mbridge were brought forward, and a sentence of 
banishment was psssed upon him. 

The Statute of the Hniyersity under which this was done was 
cap. i5, De Conoionibus. It related to sermons before the Univer- 
sity ; but it appears to have been interpreted as including sermons 
in general. After prescribing the rota of University preaidierB, it 
goes on as follows : "Prohibemus ne quisqnam in o<moione aliqai, 



.vGooglf 



BASI8HMENT FBOU CAMBSISGE. 319 

in looo oommani tractando, in LeoUonibus publids, rel aliter pub- 
XwH in&i nniTerBitatem nostnin, qnJcqaam doceat, tnctet, "vel 
defendat contra religionem vel ejuBdem aliquam partem in ngao 
nortro public& auotoritate receptam et etabilitam. . . . Qui oontra 
ftcerit eTToram vel temeritatem snam Canoellarii jutax onm BBsensa 
majoTu partis Prafeotorum CoUegiomm rerooabit et publiod &te- 
bitnr. Quod ai recusayerit^ ant non hnmiliter eo modo qno pne- 
acribitar perfecerit, e&dem auctoritate k Collegio buo perpetuo ex- 
oladfltar et Unireniitata exulabit." 

Mr. Wbiston complied with the aentenoe, bat appears to bava 
gone to Cambridge from time to time, and to bare thought that 
he might keep his profenorBbip. Tiie TJDiTersitf aatboritiea, 
howeTer, determined to fill np the profbeeorship, and proceeded to 
elect a enoceeaor to Mr, WbUton ; and an application was made to 
the Court of Chancery for power to deprive the expelled proEssaor 
of the emolnmeiitB of bis office. The Statute of the Lucas Pro- 
fenoTship gives power to the Vioe-Ghanoellor, with the m^ority of 
the Heads of Houses, to proceed against the holder of the oEQoe in 
ease of bis being guilty of oertiun orimes, amongst which heresy 
and schism are specified ; and, if be prove incorrigible, to banieh 
him from the Universi^, "sine ape r^p^endi ant commodom 
aliqaod ulterins perdpiendi." 

TTpon the matter being brought before the Coart of Chancery, 
Mr. Whiston hoped that it wonld have been considered upon its 
merits. " But instead of a faearin^^" he says, " we soon found 
that the Lord Ob'anoellor Haroourt would take it for granted, 
without a distinot hearing, that what the Heads of the University 
had done was within their power to do, and so was done legally. 
Nay, he was pleased, though unwillingly, to give the Voiversity 
ooste against me for this very and only reason, as he told the 
Court, that I had obliged the Univemty to bring a cause before 
him in judgment, which he could not hear." 

After this, Mr.'Whiston made a petition to the Yice-Chanoellor 
and Heads of Houses fi>r an allowance out of the funds of the 
profeesoTsbip, and for a remisaion of the costs, which the Lord 
Chancellor had said the University ought not to demand. But no 
reply vas given him. Mr. Whiston having removed to London, 
resided, with his fomily, at Cron Street^ Hattoii Garden. 
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PBOOBEDINOB IQUSBT UB. WmSTON BBFOBI OOHTOOinON.' 

Id the end of the ye&r 1710, the Qovernment bftTing been per- 
■uftded to allow the Conroation to meet for the transaotion of 
bnsineu, that body wu aummoned by a letter from the Qaera. 
The letter oontaiiied allnnons to the dangen of the Chnroh, vbi^ 
were meant, as she Buboeqaently deolared,* to apply speoiaUy to 
the pnblioationB of Mr. Whiatoii, one of which, called " A Hiatorical 
Prebce," ' had lately ezdted great aUrm, and had been dedicated 
to CoQTOoatioa by the author. 

It was thought at fint tba.t a Committee would be appointed to 
examine Mr. Whiaton's writings ; but the Lower Honae, on Friday, 
March 9th, 1710-11, agreed to a Motion for an Addren to tha 
Upper House, presenting the book to the Biahops as oontuningf 
opinions "directly opposite to the Eiiadamental articles of the 
Ohristian religion." 

Before the Addrese came up to the Bishop^ — March 14th, — the 
Bishop of Bath and Wells made a vebement speech, and moved that 
the house proceed against Mr. Wbistoo, as a Court. This was lost, 
but a Committee was appointed to meet on the 17th at the Bishop 
of Lincoln's. On the 16th, the Address from the Lower House 
oune up ; and a Motion was made that Mr. Dodwell's book on the 
NatoT^ Mortality of Souls should be referred to the same Gom- 
mittOB. On the 17th the Committee resolved: First, "That the 
House can act as a Court" Second, "That since the Historiaal 
Fre&oe was dedicated to them, they ought to take notice of IL" 

On April 11th (after Easter) the Archbishop, being confined to 
his house by the gout, sent to the Upper House a letter in whitdl 
he stated that there were two points to consider : I. The censure 
of the Book j with a view to which passagee should be seleoted 
from the work itself ; and the parts of Scripture, of the de(H«ee of 
the Council of Nice, and of the Articles of the Church of Eng^d, 
apon which the charge of Heresy might be grounded, should be 
' The account of these proceedings it taken fram the 2d Appendix to the 
Historical Preface, in which Mr. Whiaton states the facts with erery ap- 
pearance of trnthfuliieaB, though some expressionB are no donbt colonred bj 
hia fbelingB. 

* In the letter to the Aichhisht^ of Canterbmy enclosing the opinion of 
the Jodgea. See infirA. 

* A Hiatorical Pre&ce to PrimitiTe Christisni^ r«TiT«d. 
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set mgunat them. IL Tbe ceusare of the person. The diffioultiea 
as to CoDTooation aoting u » Court were : (1) That it was a final 
Court, from vhich 25 Hau. VIIL o. 19, provided no appeal, and it 
waa doabtful vhetber a prosecution without Appeal to the Crown 
wu ooDsist«nt with 1 Elis. o. 17. (the Act of Supremacy) and with 
is Hen. Tin. a 19. (2) That there bad been no ^ercise of such 
jodioatore for a hundred yeara; and 16 Car. I. o. 11, provides 
that no Court aimilar to the High Commisoioii shall be erectad, 
and all Commisuons erecting such a Court sbaU be void. (3) In the 
Act taking awa; the writ De Heeretico Comburendo (29 Car. II. 
0. 9) it was doabtfnl whether the reeerration which waa made of the 
powers of tbe Ecclesiastical Courts extended to Conrooation. 
(4) When books were brought before Coavooation in 1689, Con- 
vocation answered that they were aware that there were bad 
pasMgee in them, but that there were Courts for those purposes ; 
and that the Lawyers' opinions " ferunt non esse conveniens in 
praaBenti& sese his rebus immiaoeTe," Hence the better course 
would seem to be that the Archbishop should bold a Court of 
Audience assisted by the Bishops, according to 23 Hen. Till, 
c. 9, § 13, from which there would lie an Appeal tc the Delegates : 
or that the Bishop of tbe Dioceoe should cite Mr. Whiston and try 
him in his own Court. The two last courses were preferable, as 
there was no doubt of their I^llty. 

On the next Friday (13th April) there was a division in the 
Upper House on the question as to whether the House should 
proceed to act as a Court without addressing the Queen for the 
(pinion of the Judges ; when there appeared, for the proposal, 
^KshopB of London, Bocbester, Bath ana Wells, and St. David's ; 
neutral, Bishop of Bristol; tbe rest for the Archbishop's plan. 
On which the Committee drew up the Address. 

On Tuesday, April 17tb, 1711, the Address of Convocation was 
presented to the Queen. 

It begioB by stating that Mr. Whiston baa maintained tenets 
contrary to Keli^on, and blasphemous assertions against the 
doctrine of tbe Trinity, contradictory to the Nicean and Atbana- 
sian Creeds ; and that the House conuder themselves bound in 
duty to repress the said blasphemy, and to call Mr. Whiston before 
them, in order either to his amendment or to his exclusion from 
the communion of tbe Church of England, but that they are 
hindered by doubts on the following points : (1) Since the Court 
of Convocation is final and does not admit of tbe Appeal 



.vGooglf 



322 WHISTOHS CASE. 

provided by 26 Hen. VIII. c. 19, it in doubtful whether a prosecu- 
tion before it, which gives iio Appeal to the Queen, is ooaeiatent 
with 1 Eliz. 0. 1, 17, by which all JDrisdiotiou for repreeaing 
Heredea and Sohisms is annexed to the Imperial Crown of the 
Bealm ; and it is also donbtiul how far such a Prosecution is oon- 
aistent with 25 Hen. Vlll. c. 19, which does not mention Convo- 
cation in the matter of Appeals to be made. The Address, there- 
fore, humbly requests Her Mt^esty to lay the ease before the 
Judges for their opicion " how fiir the Convocation, as the law sow 
stands, may prooeed in Examining, Censuring, and Condemning 
anoh Tenets as ore declared to bs Heresy by the Iaws of the 
Bealm : together with the Authors and Mmntainers of them." 

The Queen having submitted the questions thus raised to the 
Judgea and Law Offioeia of the Crown, two answers were returned, 
dated May dtb, 1711. 

1. Four of the Judges' gave their opinions against the jurisdio- 
tion of Convocation. Their views were, in substance, as follows : 

Since the Statutes 23 Hen. VIII. c 9 (against citing out of the 
Diocese) and 2i Hen. VIII. c 12, and 25 Hen. VIIL o. I9, "the 
Convocation hath not any junsdictioD originally to cite before them 
any person for Heresy or any other Spiritual offence, whioh, ac- 
cording to the Laws of the Realm, may be cited, censured, and 
pnnished in the respective Ecclesiasticffll Courts, and Jurisdictiona 
of the Archbiebops, Bishops, and other Ordinaries, who, we con- 
ceive, bavo the proper Judicature in those Cases ; and &om whom 
and whose Courts the parties accused mny have their appeals ; the 
Inst resort wherein is lodged in the Crown." No notice is taken of 
Convocation in 23 Hen. VIII. o. 9, either as to Jurisdiction or aa 
to Appeals. 

This Statute, and the othera (24 and 2fi Hen. VIII.) being for 
the beiie6t of the subjects of the Kealm, they cannot be deprived 
of the benefit of them by the pretended Jurisdiction of Convoca- 
tion, from whioh no instance of an Appeal can be found ; nor have 
any precedents for censuring offenders been found during the 180 
years since the Reformation. Such a power, if allowed, would 
invade the ordinary Jurisdiction of the Archbishops and Bishops, 
which are preserved by 16 Car. I. and 13 Car. II. c. 12, and 29 
Car. II. 0. 9, which takes away the writ De Uieretico Comburendo ; 
in none of which is mention made of Convocation. Further, by 

.1 Word, Dormer, Blencowe, md LoveU. 
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the "Bill of Eights," 1 Wm. k Mary, it ia enacted "that the 
Committioii for erecting the late Court of CommiBBioii for Ecclesi- 
astioal Cauees and all other CommiBsiona and Courts of a like 
nature are illegal and pemiciouA." 

The four Jadges, however, add, that they conceiTe that heretical 
tenets and opinions me.j be examined and oondemned in ConToca* 
tion, authorized by Royal Licence, vithout censuring the avithorB 
and maintainera of thenL 

II, £^t of the Judges,' and the Attorney and Solicitor-Qeneial, 
gave their opinion in bTonr of the Jtmsdiotion. 

"We are of opinioa that of common right there lies an appeal 
from all Eccleeiastical Courts in England to yonr Majeety, in 
virtne of your Supremacy in Ecclesiastical afiaira, whether the same 
be given by express vords of Aot of Parliament or not ; and that 
no Act of Parliament has taken the name away. And, consequently, 
that a proeeoution in Oonrocation, not excluding an appeal to your 
Majesty, is not inconsiatent with the Statute 1 Elie. I, but reserrea 
the Supremacy entire." 

The questions put by Convocation are, (1) whether Jurisdiction 
to condemn felse teneta and their maintainera could ever be ezer- 
deed by Convocation ; (2) whether it haa been taken away by Act 
of Parliament. 

(1) All the law-books speak of auch a power as residing in Con- 
vocation ; (2) and as we find nothing in the Statutea mentioned by . 
Convocation to the contrary, nor in other Acta of Parliament, "we 
are of opinion that such Juriadiction, as the law now standa, may 
be exercised in Convocation." 

"But this being a matter which, upon application for a prohibi- 
tion on behalf of the persona who shall be prosecuted, may come in 
Judgment before such of ub as have the honour to serve your 
Mi^eety in places of Judicature, we desire to he understood to give 
our present thoughts with a reserve of an entire freedom of alter- 
mg our opiniona, in case any records or proceedings which we are 
now strangers to shall be laid before ua, or any new oonsideratioDB, 
which have not occurred to na, be suggested by the parties or their 
Counsel, to convince us of our mistake." 

These opinions having been ^ven, the Queen, in a letter dated 
St. James's, May 8th, 1711, transmitted them to the Archbishop, 
saying, " We are pleased to find that a Jurisdiction in matters of 

' The uamee signed kto those of TreTor, Parker, Powell, Powys, Beny, 
Tracy, Price, Eyre, Northej, Bairmond. 
y2 
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Heresy and Condemnadon of Heretics ia proper to be exercised by 
Convooatioa ; and we cannot doubt that CoaTooation may now be 
Batisfied they may employ the power which belongs to them io 
repreomng the impiotu attempts lately made, which was one of 
the chief ends we proposed to ourselves in aasembling them. We 
trust that these onr Royal Intentions, so often signified, will not be 
without effect" The Archbishop was desired to oommumcate the 
Letter and Opinions to both Houses. 

The Queen's letter having been communicated to both Houses 
on May 11th, together with the opinions of the Jndge^ a Com- 
mittee of both Houses was named, consisting of two Bishops and 
the Prolocutor and four members of the Lower House. Their repcwrt 
was embodied in the Judgment which was afterwards paued. 
Before it was given in, Mr. Wbiston requested to be heard in hia 
defence ; but his request not having been attended to, he paUished 
the defence which he had intended to deliver. 

The Judgment was as follows : — 

" The Judgment of the Archbishop and Bishops and the Clergy 
of the Proviuoe of Canterbury, in Convocation assembled, concern- 
ing divers Assertions contained in the books lately published by 
William Whiston. 

" Whereas great offence hath been given to the Church of God 
by several Writings published by William Whiston, and particnlarly 
hy a Book lately dedicated by him to the Convocation of this Pro- 
vince ; wherein that I'ash and insolent Writer declares, with the 
atmost assurance, that the Arian Doctrine concerning the Trinity 
and Incarnation is the Doctrine of our Blessed Saviour, His 
Apostles, and the first Christians ; and very uncharitably insinuates, 
that all who have considered these matters want nothing but the 
Courage to own themselves of the same Opinion j 

" We have thought ourselves obliged, in maintenance of onr 
most Holy Faith, and for the Vindication of our own-sincerity, for 
checking (if possible) the Presumption of this Author, and from pre- 
serving others from being seduced by him, to compare the dan- 
gerous Assertions he has advanced with the Holy Scriptnies, the 
two first Qeneral Councils, and Liturgy and Articles of Qie Church 
of England, in order to give our Judgment upon them." 

[Here follow fifteen quotations from the Historioal Prefiwe and 
Keply to Dr. AUiz, almost identical with those embodied in the 
Articles before the Delegates. The texts of Scripture which the 
Committee had proposed to compare and oppose to these p 
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were dropped in the Debate. Many other passages oondemned by 
the Biahopa were dropped by the Lower House.] 

"We do declare that the aboye-mentioDed passagas, oited out of 
the hooka of WUliaia Whuton, do oontaio aaaertions &lBe and 
heretical, injnrioas to our Saviour aud the Holy Spirit, repugnant 
to the Holy Scriptures, and contrariant to the Decrees of the two 
first General Councils, and to the Liturgy and Articles of our 
Church. 

"And we do earnestly beseech all Christiaa people, by the 
mercies of Christ, to take heed how they give ear to these false 
doetrines, aa they tender the honour and glory of our Savour and 
the Holy Spirit, the preservation of the purity of the Gospel, and 
the pea4» of the Church. 

" And whereas the stud William WhistoD, the better to support 
his heretical opinion, speaking of a book commonly called the 
Aportolioal Constitutions, hath these words : — 

[Here follows the assertion as to the authority of the Apostolical 
Constitutions, also dted in the Artidea before the Dek^;ates.] 

" We oaimot but declare this assertion, advanced couceming a 
book which was never yet acknowledged na part of the Canon 
of Scripture by any general Council, nor received as suoh in any 
Christian Church, to be highly absurd and impious, tending to 
create in the minds of Christians great uncertainties as to their 
Rule of Faith which was onoo delivered to the Sunt^ and is pre- 
served in the books of the New Testament received in our Church." 

This Judgment having been agreed to by both Houses, the 
Archbishop, who was disabled by the gout, sent it to the Queen 
tag hex assent. The Queen laid that she would consider it, but 
sent no answer, and the Convocation was pronged. At their 
next meeting, at the end of 1711, two Bishops were sent to ask for 
an answer ; but the Queen, says Burnet, " could not tell what was 
become of the paper which the Archbishop had sent her : so a new 
extract was sent to her; but she has not yet thought fit to send 
vny answer to it." 

This is the end of Mr. Whiston'i account. He, in hie Memoirs, 
quotes Bishop Burnet's account of the result as true. It does not 
appear whether the Convocation intended to go en to censure Mr. 
Whiston himself, or to condemn him to d^radatiou &om the 
ministry or excommuoication. It is possible that they may have 
Intended to take eome further steps if the Queen bad responded to 
their address. But it is also very possible that, aa Mr, Whiston 
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held DO office or prefeniient, they may hare been cootent vith the 
Jndgment upon hia doctrine. It is probftble that the reasons 
which Burnet ' leporta aa having determined the Upper Honse to 
proceed at first nm^ly to condemn the dootrinea had considerable 
force. It vns doubted, he says, who ought to form the proposed 
Court of Convocation — whether the Bishops only, or some of the 
Lower House also ; and it was urged that, in cane of an appeal 
from their sentenoe, there would be do Bishops to ait in the Cooit 
of Delegates, unless the Archbishop of York and the northern 
Bishops were to bo set to review the Judgment of the Archbishop 
of Canterbury and all his sufiagaos. It should be noticed, alao, 
that no licence appean to have been given by the Queen for the 
prooeedlng which was proposed : and it might well be questioned 
whether the general leave to proceed to bnainees or the informal 
letter in which the Queen seat to the Archbishop the opinion of 
the Judges would of themselves authorize it; while the enunciation 
of a substantive and binding decision ou doctrine would have little 
differed from the making of a provincial ordinance, for which a 
special licence was coufbssedly necessary. These reasons may 
account for a matter begun with bo mnch confidence, ending bo 
weakly. " So Whiston's afiair," says Burnet, " still sleeps, thou^ 
he has pnblished a large work, in foar volumes octavo, justi^dng 
his oonduct." 



PBOSBOUTION or UK. WHIBTON BEFORR THE OOtTBT Of BELBOATBa. 

Dr. Felling, Rector of St. Ann's, Westminster,* came forward as 
Tolnntary prosecutor. The account of the commencement of the 
proceedings is given in a publication written by Wbiston, but 
anonymoosly, entitled, "Beaaons for not proceeding against Mr. 
Whwton by the Court of Delegates j in a letter to the Rev. Dr. 
Felling, Rector of St. Ann's, Westminster. By a Lover of Truth 
and True Religion." 

" The Reader is therefore to know that you, Sir, though yon 
were entirely unacquainted with Mr. Whiston, and before yon ever 
80 mnch as desired any private Discourse with, or gave any, either 
private or publick, admonition to him, did yet, the Isat winter, offer 
)'ourBelf as a voluntary prosecutor or informer agtunst him for thfr 

' HiEtoiy of HIb Own Tune, vi. 50, * St Ann'*, Soho. 
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Bappofled crime of herefly. This wa» done before Dr. Harward, 
Commiaear; of the Dean and Chapter of St. Paul's, within whose 
peculiar Jurisdiction it Boems Hr. Whiston's habitation ii. Dr. 
Harward, npon oonBidention of the nature of the cause, and its 
legal punishment, (which is, at the veiy firat, Degradation from the 
ministerial Ainction,) declared, that beoanse he was a layman him- 
self and had not bis commission from any Bishop, it waa not in 
his power to degrade a clergyman ; and by oonsequenoe it was sot 
im hispower tojndgeof the crime of heresy, whereto that degrada- 
tion belonged. So Dr. Harward reftued the Cause, but in such a 
manner that he sent it by Petition to the Dean of the Arches, 
Dr. Bettesworth, as the proper Superior Judge, to whom he sup- 
posed it most now belong. Bat the Dean, upon bearing the Causey 
gaTS it for his Opinion and Determination, that this matter not 
coming to him by Appeal, as Causes ought to do in his Court ; ant) 
the Caose itself having been already taken under the cognieance 
of Convocation, nay, and belonging properly to the Bishop of 
London's Jurisdiction, be could not receive it in this first instance, 
and so dismissed it. Upon this second disappointment, after some 
delay, yon. Sir, procured the Lord Chancellor to appoint a Court 
of Delegates, which is the last usual resort in Cansea of Appeals, 
to determine whether Dr. Bettesworth bad denied Justice in this 
Cause or not : without any direct regard ^rtber to Mr. Whiston 
bimeelf or his Canse. 

" The Del^atee appointed were, the Bishops of Winton, Bath 
and Wells, Hereford, St David'^ and Chester, the Lord Chief 
Justice Trevor, Ur. Justioe Tracy, and Mr. Baron Price, Drs. Wood, 
Pinfold, Parke, Phippe, and Strahan. The Biflhope and Civilians 
had two preliminary hearings at Doctors' Commons, ad inf<ynnandyim 
as the term is ; and at last, July let, the Judges met them at 
Seijeants' Inn, and all heard the Cause pleaded at large both by 
Civilians and Common Lawyers. Upon which they came to a final 
Determination and Judgment, vis. that Dr. Bettesworth had given 
a fidse sentence ; that the Cause did lie before him, and that be 
ought to have proceeded therein. Nay, what is most extraordinary 
of all, and waa very snrprising to not a few skilled in auoh matten, 
the majority (^ the same Court agreed to retain the Original Cause 
itself in the first instance ; though under pretence that it came 
incidentally before them by way of Appeal. Accordingly they 
ordered a citation for Mr. Whiston to appear before them on the 
first Court day of the next term, on Monday, October 26tb, between 
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3 and 5 of the clock in the afternoon, in the Hall of DootoiV 
Commona. This citation wm delivered to him October 13. On 
the day appointdd he oame by 4 o'clock ; bat the Court vaa tbea 
risen, and had declared hiot guilty of contempt." 

Whiston goea on to oomplain of the Cause having heeia retained 
before the Delegates, on the ground that he had not been made a 
party to the suit, which related to Dr. Betteaworth : and that the 
Final Court of Appeal, by thus taking up the principal oanoe from 
the b^Dning, was anerting an original juriadiotion, whidi made it 
as dangerous to liberty as the Court of High Commission. The 
course howerer, vhich was followed by the Del^^atet in this 
instaaoe was in oonfwmity with the usual practice of the Eoole- 
aiastical Courts, aocording to whioh, in oaae of an appeal on a 
"grieranoe," that i^ an incidental point, the superior Court, if it 
rerersed the seatence of the Court b^w, retained the prinwpal 



The following ib a gnmintry of the Artacleg :' — 

ArL I. — ReciUe the fact that taj one pnbliahing doctrines repo^unt to the 
lAtaigj and the Articlea of 16S2, is to be pimiahed. canonicallj. 

Art. IL — aivee the names of Mr. Whirton'a work* r — " Whereiii,'" it tay^ 
" yoD have declaTod that the Ariou doctrine concemiiig the Triiiity and 
Incsmatiou is the doctrine of onr Slewed Sarioiu, Hia Apostloa, and the first 
ChriBtiajiB, and do verj scandaloiislj inainnats that all who have coneideied 
these matten want noUiing bnt the honesty and cooraf^e to own themaelvaa of 
the nine opinion," and quotes the following passages as bearing ont these 



(1), And now it was, and indeed not tiU now, that I had all mj evidence at 
once bGfore me, and that I waa able to afBrm and assoredlf jKonoonce, that 
the Arian doctrine was in these pcdnts, tIe. the Trinity and Ineaniation, most 
certainly the original doctrine of Christ Himself, of His Haly Apoatlee, and of 
the moet primitive Christiana (Hist Prsf , pp. S and 7. ) 

(2). Where the Scriptoree speah of the One God, they mean thereby One 
Snpreme Qod the Father only. (Hist Pref. p. 81.) 

The modema called these Three Divine Peisons, but One Qod, and so intro- 
dnced at least a new and onscriptnral and inaccurate, if not false, way of 
speaking into the Church (Errata, p, 123). To whom, with the Father and 
Holy Ghost, read. In the Holy Ghost, and dale Three Persons and One God, 
Ac. (Hist Pref. p. 82.) 



> The Articles were published in 171£, after the trial had ceased, in "Several 
Papen relating to Mr. Whiston'a Canse before the Court of Delegatea ; vis. 
I. Hr. Whiston's Beasons against that Procedure. U, The Articles eihibitsd 
against him by Dr. Pelling before that Court III. Mr. Whiaton's defence of 
himself ^m those Articles. Ac" London, 1718, and dedicated to the Dele- 
gates by name. The Articlea are addressed to Ur. Whiston in the names of 
the thirteen members of the Court of Dalegstes. 
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Tkeae I allow to be my own wordi, and to be agreeable to mj own not oncer- 
tain opinioii, but certain laitli. I was ones, u tba werld wHl aee b; the oiMiarion 
or the latter erratam, in the common opinion, that the Father, Son, and Holy 
Ghost, the three Divine Fowera (Penona), were truly in some senae One God, 
or the One Ood of the Chrittiau religion ; that is, before 1 particularly 
examined that natter in the Scriptnrefl, and the meet primitiTe writera ; bnt 
since I hare thoroughly inquired into it, I am so Mly aatiafied that the Father 
alone ia the One Qod of the Cbristian religion, that 1 muHt now own tha^ 
when once I deny or doubt that doctrine, I must deny or doabt of OTir common 
Chliatitmity ; there being no one article more plain or more uniTeraally 
acknowledged in all the first agee of the Church than that wu. (Hist Fret 
p.Sl.t 

(3). That tbe Sou ia inferior as well aa tnbordinate to the Father. (Eisb 
Pref. p. «.) 

(4). That t^e Son waa begotten or created by tbe Father only before the 
world, whaterer secret eternity He had before Hia genentdou or creation 
(Hiat. Fret: p. 8B.) 

(S). Jesus Christ the Wold and Son of Ood, is a Divine Being (or Feraon), 
fir inferior to His Father in natnis, attributes, and perfections. (Keply to 
AllJT, p. SO.) 

(S). That the Holy Spirit ia inferior «« well as snbordiiuit^ to the Father and 
the Bon. (Hiat Pref. p. 6fi.) 

(7). The Holy Ghost of God ia a Divine Penan, made under the Supreme 
God by our Saviour, or, in a due sense, proceeding &om the Father and the 
Son, of different perfectiouB and offices from the Son of God. (Beply to Allix, 
p. 83.) 

(8)- Since your Lordship is so thoroughly sensible of the Anti-Chriatiauiam 
of Popery, I would fain know how the coneubstantiality and co-equality of 
the Holy Ohoet to the Father and the Son, on which soon followed His inro- 
cation, which only stands upon one letter of Pope Liberius or Damasua, can by 
your Lordship be looked upon under any other denomination, (Hist. Fref. 

(9). This language (to the Father, Son, and Holy Ghost, One God, whom 
we adore) is so entirely contrary to the nature of the Cbristian religion, &it 
I canncFt go int« it for any consideration whstsoevar. (Appendix to Hist Fre£ 
pp. S and 6.) 

(10). I allow that the Blessed Spirit is to be worshipped in these forms, vis. 
Baptism, Dozology, and Blessing, bnt never 1^ invocation. (Hist Fret 
p.M.) 

(111. I cannot but look on this discovery, viz. that the jy^oi in Christ 
supplied the place of the nrfSfui, or rational soul in man, as one of the most 
certain and most important of «JI others. (Hist Pref. p. 6.) 

(12). Jesus Christ the Word and Son of Ood, when He was incarnate, was 
liable to temptations in His divine natore, and therein suffered for us, as tho 
rational soul is tempted and suffers in other men, by its partaking of the temp- 
tations and sofferings of the body. (ICepl; tu AUix, p. S2. ) 

Art 111. — Objects that the above-cited passages contain assertions fslse and 
heretical, highly derogating from the glory of our Saviour and the Holy Spirit^ 
repugnant to ijie Holy Scriptures, and contrariant to the decrees of the two 
first Oenersl Councils and to the Liturgy and Articles of the Church of 
Sn^and. 

Art IV. — Objects that Mr. Whiston, to support his heretical opinions, bat 
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pnhluhed the follDwiiig words :—" I bave, T think, certaiul; foond that them 
Apostolical CoiutitiitioiiB, which the Auti-ChristiMi Church has bo long laid 
aside as apurions ot heretical, are no other than the originftl Liwb and doctriuM 
of the Oupel— the new coTenaat—oc most sound standard of Christiaiiit;, 
eqnal in their authority to the fonr Gospels themaelTes, nnd anperior ill 
aaUioiitj to the Epistles of single Apostles ; some parts of them being our 
SaTioor's own original l&ws, delivered to the Apostles, and the olLer pwt the 
pnbljo acts of the Apostles themselves, met in Council at Jerusalem and 
Cosarea before their deaths, and this was the constant opinion and testimony 
of the earliest ages of the Gospel." (Hist Pref. p. 86.) Which aaurtion so 
advanced concerning a book which was never jet acknowledged as part of the 
Canon of Scripture by any General Council, nor received as such in any 
Christian church, ought to be esteemed and reputed as absord and impious, 
tending to create in tjie minds of Christians great uncertainties as to thdr mlo 
of faith, and to subvert that faith which was ones delivered to the Saints, and 
is preserved in the sacred books of the New Testament received in the Chuni 
of England. 

Art. v. — Kecites the subscription mode by iix. Whiston, when ordsinod 
priest, to the three articles of the 3flth Canon. 

Art, VI.— Charges Mr. Whiston with being the real author of the "His- 
torical Prefac«,"and of the "Beply to Dr. Allii." 

Art VII.— Asserts that for the writing and asserting as above cited, ICr. 
Whiston ought to be panisbed according to the Ecclesiastical Laws of the 
Bealm and Canons and Constitutions of the Chnrch of England. 

Art. Till.— Asserts Mr. Whiston, sa on inhabitant of Great Britain, to be 
subject to the Jurisdiction of the Court 

. Art IX. — (In Latin) charges the forgoing statements as notorious, and 
declares that Hr. Whiston should bo compelled to retract, and also that he 
should be punished according to the exigency of law. 

Mr, Whiston pleaded his own caase upon the Theological point 
in question, in & written defence, vhich he pnbliahed on the day 
fcdloning iti delivery. But he had other adrocatee who entered 
into the l^al bearings of the ease. From the accounts given by 
Whiston in his Memoir^ it would appear that the Judges were in 
Boms way dissatisfied with the proceedings. " Mr. Justice Tracy," 
he says, " being oneasy at the Court, whispered my advocate, Sir 
Peter King, to move for a prohibition." And their scruples seem to 
have been shared by Hooper, Bishop of Bath and Wells, who, after 
aereral meetings of the Court, proposed that it should adjourn 
tine dU. This was in the summer of 1714. The Lord Chief 
Justice Dod "being tenzed," says Whiston, "by the Bishop of 
Winton (Trelawny) to appoint fresh days for the meeting of the 
Court, replied that he would be no judge of heresy." Other 
members of the Court, however, were anxious to proceed, and one 
of the Counsel, Dr. Paul, told Whiston, that be had learned that 
the dedgn was to hasten on the proseoution to a determination or 
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sentence so booq after tbe Chrutnus liolidaTii of 17 14 as, if possible, 
to get all the prooeedinga terminated before the Courts should be 
open at Weetminster Hall, in orda that h« might he debarred from 
moving for a prohibition ; and that with this ot^eot they had sent 
for tibe Bishop of Bath and WeUa ; but he had replied that he 
coold not oome np at that ttm& "Hie whole matter was termioated 
by the aooesaion of Eing Qeoige, which was ugnalised by an act of 
amnei^, whereby all offenoee, including heresy, were pardoned. 
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LUCY V. WATSON, BISHOP OF ST. DAVID'a 

1695— 1705. 

[This Cue ii one of pecalur importance, not merely as almost a solitHT 
instance, aince the High Commi«sion Conrt wu abolished, of the deprivation of 
a Bishop by any jadicial Sentence, but rather as being the only case in which 
the grave qnestions of jmisdiction, inTolved in snch a prooeediDg, haTs Irnrw 
diacnsHed in a Court of Law, and in which tha argomenta of Counael and tha 
opinions prononnced by the Jtidgee have been handed down in the l^al 
nports of the time. It is also remarkable as exemplifying the procednre of 
a Conrt, the Kmctions of which have very rarely been called into eierciaa 
during the lut two hundred years ; and, lastly, for the length of time dnring 
which, in one form or another, it was under adjadieation, and for the nnnM- 
rotts effort* made by the Bishop of 8t David's to set aside the Sentence jffo- 



■ Principal procsadings in the case of Luci/ v. BUhop oj St. Daviia, with 
theii dates : — 

Angnst S3, 169t> . . . Instdtntion of Suit in the ArchhUhop's Court 

October 31 Bishop Watson sppean under protest 

March SO, 16S6 . . . Waives his Privilege in the Honee of Lotda. 

April 2 Articlea bron^t in by Lncy, 

February SO, 1699 . . Bishop Wataon protests against the Archbishop's 
jorisdictiou, and appeals to the Delegates 



Uarch IS Conuniiuou of Appeal issaed. 

Easter Term, 16M . . Bishop Wataon moves in King's Bench for a Pro- 
hibition, which is refused. 

Jnne 8 ^le Delegates prouonnce against the Bishop't 

Appeal, and remit the Cauae. 

August 3 The Archbishop pronounces Sentence of depriva- 
tion. The Bishop appeals to the Delegate* 
from the Sentence. 

August 19 Second Commiasion of Appeal ismed. 

Nov. and Dec. 16BS , , Bishop Wataon claims to resnme his parliamentaiy 
PrivOega, which the House, after hearing 
Counsel, disallows. 

Hilary Term, 1700 . . Bishop Watson moves again, in the King's Bench, 
for a probibitiou and moM^amu*, which are 

February 22 ... . The Delegates confirm the Archbishop's Sentence, 
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Thsre Beemi to be no complete accoDnt of the whole Case, but it is partly 
lepoited is Lord Xaymond't BipmU, toI. L pp. 117, 5S9; vol. ii. pp. 790. 
617 ; SaikeUCi Seporta, vol. i p. 134 ; CartkuK't Keparts, p. 481 ; Modem 
JUpvrii, ToL T, p. 4B3 («a the " BitKop of Cht^tt't Catt"), vol. vii p. 237, 
There is &lao ui accoQut of the Caw in Eovxil's Slate Triali, vol. xiv. p. 447, 
where ■eTcral interesting extracts, from a variety of souroea, have been, 
bron^t together. Mach of the foUowing Report has been compiled from the 
MS. Records in the Repstry of Ecclesiastical Appeals, Doctort^ Uonunooi.] 

SUMUABT OF THE POINTS OF LAW DECIUKD IN THIS CASE. 

The paints of law laid down in this Case axe to be foond eiclnsively in 
the dieia of the Jndges of the Conrt of King's BeQDh, on the two motioua for 
a Prohibition. The more important points maybe snmmed up aa foUaira: — 

The Arcbbiahope by the Common Law have provincial or mettopolitical 
JDiisdiction over their Soffngau Bishopa. 

The Archhishop may cite a SaEEragtu) Bishop to appear before him or his 
Ticar-generaL 

He may sit as Jndge, with or without Asseaaors, and may hold his Court in 
what plftce in bis Fiovince he will. 

He may, with the Asristance of Assessors (or, apparently, without theiu), 
flispend ot deprive a Suffragan Bishop for any offence, the penalty for which, 
1^ the ecdeaiastical law, is EUspensiou or deprivation. 

The Peerage and Temporalities of a Bishop are but accessory to his office, 
and the fact that they are loet by deprivation does not exempt him fhim being 
deprived by the Archbishop. 

An unlimited visitatorial power implies the power of deprivatioiL. 

Au offence_committed by a Bishop in some otiier capacity (e.g. as Rector in 
twtmtndam of a parish in another BUhop's Diocese) is punishable in the 
Archbishop's Court as a breach of the duty of the Bishop's office. 

An offence punishable at Common Law, is also, when committed by 
a Bishop, a breach of the duty of his office, and as each is pimishable in the 
Archbishop's Conrt, bot only with Ecclesiastical censures, not as a temporal 
offence. 

An act which IB an offence by I^e Canou Law, but not by the Common 



Febniary and March , . Bishop Watsou applies to the Lord Chancellor for 

Writ of Error, on the denial of the Prohibition 

in King's Bench, which is brought before the 

House of Lords, but not received. 
Subsequently he is excommunicated and arrested 

for non-payment of coats. 
Michaelmas Term, 1708 . He is brought up before the Queen's Bench, when 

the Writ de excom, capiendo is quashed. 
In/ormatioa of inlruriMi exhibited against him in 

the Court of Exchequer. Judgment given 

against him. 
He appeals to the Exchequer Chamber, where the 

Jndgment is confirmed. 
1701-G He brings the suit by Writ of Error before the 

House of Lords, where at last, on his fiulnre- 

to proceed, it is dismissed. 
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Iaw, will, if committed by an Eccl«eitHtical peisou, be puniiliablB in tlia 
BccledastJesl Court 
Simony is Em offence independenUy of tbe Canon Law by the Statute SI 

The Clergy aie anbject to CanonB made bj Conyocation with t&e consent of 
the King, and might b« deprired for not conforming thereto. 

The CaDons of 1S03 an Innding on the Clergy. 

If an Ecclesiasticnl Court, in the exercise of a jniiadiction recognised by the 
Common Law, vialiito the Canon Law, that is a gronnd for Appeal to the 
Appellate Conrt, but not for a Frahibition f^'om the Court of Queen's Bench. 

Similarly, the Court of Queen's Bench will not grant a iruaidamua to 
compel an Ecclesiastical Court to proceed according to its own laws. 

It was also affirmed that — 

Convocation has no power to deprive a Bishop. 

A Bishop might be deprived by the Archbishop for dilapidations. 

Note, — The queetion of a Bishop's parliamentary Privilege was not decided 
by the House of Lords, but the Court of Queen's Bench seems to have held 
that a Bishop was not, is a Pear or Lord of Parliament, exempt from the 
Archbishop's metropoUtical jurisdiction. 

Br. WatBou had been appointed Bishop of St Darid's by King 
Jamea II. in 1687, and though not a non-jaror, he Beema to hare 
been a varm partisan of that king. His trial evidently excited 
strong party feeling. 

According to the statemeat of Lncy, the promoter or proeecator. 
Bishop Wateon had, befbre the oommenoement of the Suit, been 
inhibited by Archbiabop Tillotson, on a Metropolitical Yiaitation by 
that Primate, &om exercising hia episoopal jurisdiction, and having 
ordained and collated in spite of this Inhibition, he was suspended 
by the same Archbishop in 1694. But Teniaon, who succeeded to 
the Primacy at the end of that year, is siud to have withdrawn the 
Suspenaion, at Bishop WatBoo's request, on the institution of the 
Suit by Lucy. 

Lucy, who "promoted the ofBce of Judge" in thia case, was sou 
of Dr. Lucy, a former Bishop of St David's, to whom he had been 
Seoretary and Registrar of the Diocese, and he seems to have held 
the latter of&ce when the proceedings against Bishop Watson vere 
set on foot. 

The Suit was commenoed as usual, by the issue of a Citation to 
the Biahop of St David's, wliich, after setting forth the nature of 
the chaiges against him, summaned him to appear before the Aroh- 
bishop or his Yicar-Geueral, in the Hall of Lambeth Palaoe. The 
Bishop appeared on the appointed day, but under proteet, and 
without prejudice to his Parliamentary Privily, " declaring that 
he was advised by great Lords to take oare that he did nothing to 
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the prejudice of the Privily of their House." Subeeqnentl;, how> 
ever, the matter was brought before the House of Lorda, on a 
Petition from Luoy, praying that the Bi^op might not insist upon 
bia Privilege j and the House, tAei some diaciusios, diamisBed the 
Petition, on the uuderBtanding that the Bishop would waive his 
Privile^ ; which hs did aocordiiigly. 

hucy then brought in twentj-nine Articles, to which two mors 
were afterwards added, setting forth the charges in detail. The 
main charges were briefly as follows : — 

" That he had simoniacallj collated his nephew, John Medley, (1) 
to the Arobdeaoonrj of St. David'i^ on his agreeing to sign a bond 
binding him to pay the Bishop 100^ ; (2) To the Prebend of 
Glidd;, in the Cathedral Church ; and (3) To the office of Treasurer 
of the Collegiate Church of Brecon. And that he had retained to 
himself all the proflta of the aaid Archdeaconry, Prebend, and 
Treaaurership. 

" That being Beotor in comDundam of Bnirough Green, in the 
OOUQty of Cambridge, he had agreed with one William Brooks, his 
Curate, for the sum of 200 guineas, to reugn to him the Rectory 
when requested to do ao. 

" That he had taken excessive Fees at Ordinationa, Institutions, 
and Ti^tatious, Ac. 

" That he bad ordained certain persons without administering 
to them the Oaths of Allegiance and Supremacy, as required by 
law, and had afterwards certified that they had taken the Oaths. 

" That he tiad performed judicial acts without any R^;iBtrar 
being present, as required by the 123d Canon. 

" That he bad ordained Deacon, and in the following month 
Priest^ one Thomas Moigan, ' a young lad newly gone from the Free 
School at Brecon, not exceeding the age of nineteen yeara.' 

" That he had converted to his own use certain endowments 
appropriated by a Charter of King Henry YIII. for the maintenance 
of a schoolmaster of Christ's College, Brecon, and bad detained the 
Charter and other documents relating thereto. 

" That he had not odmonisbed a clei^man who, when of&ciatiug 
in bia presence, had neglected to read the prayer for the presei-va- 
tion of King William." 

In answer to these Articles, Allegations were put in by the Bishop, 
denying the charges of Simony, extortion, and of omisuon to tender 
the oaths required by law, and stating, in effect, that he had retained 
the profits of his nephew's preferments, because his nephew was 
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indebted to him ; th&t he had never resigned the Rectoiy of Bar- 
rough Oreen ; tliat he had taken only the oustomaiy fees ; that 
before ordaining Morgan, he had required a oertifioatc^^ which he 
produced, from the Cnrate and CburchwardenB of the parish in 
vhich Morgan bad been bnptized ; and that the alleged endowments 
of Brecon College really belonged to the BiBboprio of St. David's, 
and were not mentioned in the Charter. He aUo asserted that it 
was a malioiouB prosecution, the promoter Lucy, and others who 
aided him, having long been the Bialiop'B personal enemies: Other 
pleadings followed, and a great number of witnesses were examined on 
each side by Communions appointed to sit at Brecon, Carmarthen, 
and Oxford ; the evidence in support of each pleading, according 
to the old practice of the Ecclesiastical Courts, being taken aa soon 
as might be after the pleading was brought in, but not published 
until all the pleadings were concluded. 

In the meantime, the necessary proceedings in Court were bad 
uther before the Archbishop in persoD, with the Yioar-General 
for Assessor, or before the Yicar-Geueral alone ; on a very few 
occasions there were also present as Assessors one or two Bishops, 
who were not, however, of the number of those who asmsted the 
Arohbishop when the case came on for hearing.^ 

At length, after repeated delays, mainly, it would seem, occasioned 
by the Bishop of St. David's, the Bishop, on the 20th Februaiy, 
1699, at a Court held by the Arohbishop and the Yioar-Generaj, 
put in a Protest agunst the Archbishop's jurisdiction, on the ground 
that many of the charges alleged were matters for the cognlsanoe 
of the temporal Courts ; but this Protest bung overmled, and some 



' This Lucy aftenrorda alleged to be a forgery, but no notice is taken in 
tbe Archbishop's senleuce, either of th« origiuaJ charge or of the alleged 
forgery. 

■ The Coort thus constitnted, though not so termed in the proceedings, 
seems, in fact, to have been the Archbishop's Court of Audience ; for Oughbiii, 
who 7ory soon afterwards became Deputy Registrar of the Delegates, spoaks 
of the Court of Audience as having become obsolete long before bis time, but 
adds, with evident reference to tliis Case, "Nisi quatenus Ipse (nanDiui([uam^ 
Archiepiscopus in arduia (ntputa deponendis Episcopis ant slmilibus,) Andien- 
tiam soam ceUbrat, !□ propria peraouS et propria palatio, oiun Aaditore qieciali, 
sive AnditoribTia ad hoc specialiter constitatis pro isti vice ud)i secom assidea- 
tibus." [Oughton'a Ordo Jndiciorum, Prolegomens, p, xvi (1738.)] Dnring 
these pr^iminary proceedings, the Court was held in agreat variety of places 
e. IT. —The Hall of Lambeth Palace, the Archbishop's Chamber at Whitehall, 
a Room in the Archbishop's Bonsa at Westminster, called "Le Cockpitt,"and 
the Hall of the CoUege of Advocates at Doctors' Comniona. 
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of his Allegntionrg- having beeo rejected at the same sitting, the 
Bishop, by his proctor, appealed against their rejecldon. 

The Appeal lay to the Eit^ in Ch&noery, i.e. to the High Court 
of Delegates, and on thelSthof the following mnnth a Commissicn 
issued out of ChaDoery, ia which fire Peers, &ra Bishops, five Com- 
mon Law Judges, and Gre Civilians were named as Delegates^ to 
hear the Appeal, with a proviso that two CoiDmissionera at least 
should be present at all the ordinary acts of the Court, and not 
less than seven when Sentesoe should be pronounced, of whom one 
must be a Peer, one a Bishop, and one a Comtnoii Law Jurlge. 

But while the Appeal was pending before the Delegates, Bishop 
Watson (seeing, perbape, that their decision was likely to be against 
him) moved in the C-onrt of King's Bench for a Prohibition. Sir 
Bartholomew Shower, his Couusel, supported the motion on several 
distinct grounds. 

I. That Bishop Watson had been cited to appear before the 
Archbishop and his Yicar-Ganeral in the Hall of Lambeth Palace, 
which was not a Court of which the Lav could tahe notice i for, 
admitting the Anihbiahop to have the same power over his Suffragan 
Bbhopa as a Bishop over his o1ei;gy, uo Bishop could cite the olei^ 
before him exoept in Court ; and that the Citation onght to have 
been to the Court of Arches. 

In reply, Serjeant Wright, for the Archbishop, cited two oases ; 
(1) Of Dr. Wood, Bishop of Lichfield and Coventry, who had been 
suspended in 1687 by Arehbishop Saucroft for dilapidations, and 
his See sequestered ; (2) Of Mamiaduke Middleton, Bishop of St^ 
David's, suspended in 1583, by the High CommLssioDeTS, for abuse 
of the Chanty of Brecknock (one of the charges against Bishop 
Watson) ; and, as to the latter Case, he contended that the High 
Commiasioneia " had no new jurisdiction, or greater, than the 
ATOhbishop." 

The whole Court held that the Citation was good, and Holt, C. J. 
is reported to have said — 

■ The Delegates were ;— The Earls of Bridgewat«r, StunTonl, MancAt^^r, 
'HtLrlbonHigb, Taakemlle ; the Bishops of 'Bangor, Ely, Oxford, 'Norwich, 
and 'Pderiorra^A ; 8irO. Treby, C.J. of King's Bench ; 'Sit E. Ward, C.B. 
of Exchequer ; Sir J. Powell, Justice of King's Bench ; Sir L. Powys uid Sir 
H. Hatsell, Bbtoiib of the Exchequer ; Sir C. Hedges, Judge of the Admiralty 
Court, and Docton 'Edisbnry, King, Bridges sjid Wynne. 

All except the ni Commisdaiiera whose names are marked with an asterisk 
wers present when Sentence was pronounced on the Appeal AU except the 
three whose names are in italics, vrre memKera of the Commiasiou on the 
Kabsequent AppteL 
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" The admitting of the point of jnriBdicUoD to be dispnted, would 
be to admit the diaputing of fundameatab, vhich the counsel of 
the other idde attempt to Bubvert, oot duly coDsidering the reqoeot 
doe to the Primate and Metropolitan of England ; for the Arob- 
biBhop of Canterbuiy has, without doubt^ provinoial jurisdiction 
over all hia Suffiugan Biahope, which be may exercise in what place 
of the prorinoe it ahall pleaae bim ; and it i> not material to be in 
the Archea, no more than any otiier place ; for the Archea is only 
a Feoaliar, consisting of twelve parishes- in London, exempt frum 
the Bishop of London, where the Arohbishop of Canterbuiy 
exercises his metropolitioal jurisdiction, but he is not confined to 
exercise it there. And the Citation is hers to appear before the 
Arohbishop himself or bis Yicar-Geueral, who ia an officer of wbum 
the law takes notice."' 

II. As to the alleged simooiacal contract made by the Bishop 
for the resignation of his Rectory of Birroagb Green, in the Bioceee 

.of £1;, it was ai^ed : 

That be bad made the contract, not as Bishop of St. David's, but 
as Incumbent of Bnrrough Qreen, and therefore the Suit should 
have been oommenoed in the Court of the Bishop of Ely, not 
brought per taitum t>efore the Arohbishop. 

But the whole Court held — 

That " if a Bishop makes a simoniacal contract, it is a penional 
oflence in him, and oontraiy to his offioe of Bishop, mid is punisli- 
able by the Metropolitan by the eoclesiastical oenBures" (Ce. by 
Suspension, Deprivation, ko). 

A further objection that the o(Hitraot was not Simony within the 
statute 31 Eliz. o. 6 was also ovenruled, on the gronod Aat Simony 
was an oEfenoe by the eocleeiaatical law independentiy of the 
Btatnt«^ and as such was punishable in the Spiritual Court 

It was fiorther laid down bj Holt^ C. J.— 

That the Clergy are subject to Canons made by Convocation 
(with consent of the King), and if they do not conform thereto, 
may be deprived. 

Also, that the Canons of 1603, if not those of 1640, are bindii^ 
upon the Clergy. 

III. Another objection taken by the Bishop's Counsel was, that 
many of the offenoes chained were cognisable in the temporal 
Courts, and could not therefore be tried by the Archbishop, vi& : 

That the taidng ezoesslve Fees was punishable as Extortion ; the 
1 See I.oTd Rajiiiond's Reports, vol i, p. 147. 
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orduning without admiiuBtariiig the osUis required by law, as a 
breach of the Statute 1 WiUiam Jt Maiy ; and the ordaining under 
age as a breach of the Aot of Tlnifomiity. 

But the whole Coort held — 

That taking excesmTe Fees was, by the Canon Law, Bimony, and 
therefore cognisable in a Spiritual Court. 

And further — 

That any of these ofiencee, if committed by a Bishop, were 
offences against his office, and " aa to that which relates to the 
office of Bishop, and is against his duty as a Bishop, the Spiritual 
Court may proceed against him, to deprive him, but not punish 
him aa for a temporal oSenoe." 

The result was, that a Prohibition was granted gvaad the charges 
for abuse of the Charity at Brecknock, but denied as to the rest. 

The Bishop having failed to obtain a Prohibition, except on a 
fiiugle point, the Appeal io the Delegates proceeded ; and on the 
8th June, 1699, the Court pronounced against the Appeal, remitted 
the Caose to the Court below, and condemned the Bishop in 
the costs. 

The Suit was then resumed in the Arohbishop's Court, and 
shortly afterwards came on for hearing before bim and five ^ Bishops, 
whom he called in as his i 



Heniy (Compton) . 
Thomas (Spratt) , 
William (Uoyd) , 
Gilbert (Bnmet) . 
John (Hough) , 



Bishop of London ; 
Bishop of Boohester ; 
Bishop of Worcester ; 
Bishop of Salisbniy ; 
Bishop of Oxford, t 



{and Bishop elect of Lichfield and Coventry). J 

The Court, thus composed, sat very frequently, sometimes three 
times in the same dsy, oommendng at seven a.il On each occasion 
the Archbishop was anisted by several of the Assessors, as well aa 
by the Vicar-General. He pronounced Sentence ou the 3d August, 
when all the Ksbops were present, eicept Spratt, who, according to 
Bninet, consented to a Suspension, but did not think that a Bishop 
oo^ be deprived by an Arohbi^op. 

The Sentence, which is very long, and in Latin, is signed by 
the Archbishop only, and runs throughout in his name, the ibor 

> Bnmet uji there were six Bishops called itt, of whom be was <»ie ; but 
only five are mentioned in the i-ecord» of their proceedings. PosBibly, the 
woond designation of the Bishop of Oxford may have caused the error. 
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Bi^ops who ven prMent being oulj meDtioned as ABaeflsoni It 
declared— 

(1.) That Thomas Watsoo, Bidiop of St David's, had umoniaoall^ 
preaented hia nephev, John Medley, to the PrebcDd of Cliddy, the 
Arohdeaconiy of St David's, and the dignitj of Treasurer of Christ's 
College, Brecon. 

(3.) That he had oontracted to resign the Rectory of Burroogh 
Green, in the oouuty of Cambridge, to William Brooks, for the suni 
of 2202: 

And that, by reason of both these acts, he had committed the 
detestable crime of Simony. 

{3.) That he had exaoted exoenive Fees, to the grave scandal of 
the Church and his Episoopal uf&oe. 

(4.) 'niat he bad ordtuned many clergymea without adminiiitering 
the oaths required by lav, yet had certified that the oaths had beea 
taken ; and had thns committed the Crimen fain. 

{5.) That he hod granted collations, institutions, sequestrations, 
&a. and done other acts of eocleeiastical jurisdiction, without any 
R^strar, Notary, or other lawful person being present, thereby 
giving occasion to secret fraud and controverBies. 

Then, after stating that these and very many {qaam plunsut) 
olher enormons crimes and ezcesses agunst the sacred Canons, and 
the laws received and established in the English Church, had been 
proved, it proceeded as follows : — 

" Iddrco Nos Thomas Archiepiscopns et Judex autedictus pne- 
&tam Thomam Watson, Sacrte Theologia FrofeBsorem, ab omni 
honore dignitate et loco sue Episcopi Ecclewse Cathedrulis Mene- 
venus, cum suis juribus et pertinentiis universis, et ab omni offido 
et admin istratione Episcopali et ab beneficio ecclesiastico deprivan- 
dum amovendum et deponendnm fore de jure debere pronunciamua 
deoemimUB adjudioamua et per pneeentes dectaramua, et pnelktum 
Thomam Watson, ab iisdem honore dignitate et loco suo Episcopi 
Ectdesiie Menevenaifi prtedicti et ab omni ofGcio et adminiatratione 
£pisoopali et ab omni beneficio Gooleeiastioo (justitii id posoente) 
deprivamus amovemus et deponimus per pmsentes." 

The Sentence also interdicted him from wearing the drees or 
using the insignia of a Bishop of the realm of En^and, under pain 
of the greater Eicommnnioation. 

Lastly, it oondemued him in the costs of the Suit. 
From this Sentence Dr. Watson again appealed ; and on the 
19th August, 1699, a second Commission of Appeal was issued to 
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twBDty-one Deli^tw, all of whom, except one Peer aud three uf 
the Bishopo, had been memben of tbe fonner CummiatnoQ of 
Appeal 

When the Delegate met, it vas contended, on the part of Lucy, 
that no Appeal lay from the Sentence of depriTation. Tbe Dele- 
gates, bowSTer, held that there was an Appeal, and the Case 
proceeded. 

Subaeijiiently, they decreed that Dr. Watson nhonld be suspended 
ptndente lite. 

Id the meantime, the Bishop had claimed to resume his Par- 
liamentaiy Frivilege, vbioh he had vaived soon after the com- 
roencement of the Suit ; and the House of Lords ordered (on the 
29th Noyember, 1699), that he, and tlie Arcbbiahop also, if he 
should see fit, should be beard by Counsel at the bar of the House. 
Counsel were heard accordingly on behalf of both parties, and were 
followed, on a subsequent day, by the Attorney-General, who bad 
requested to be beard on behalf of the Crown, " apprehending that 
something might arise tending to the diminution of the King's 
FrerogatJTe in eoolesiastioal afiairs." 

"Rie chief ground on which it was sbiigbt to establish the Bishop's 
dum to resume bis Privilege, wns the allied illegality of the 
Archbishop's Sentence ; and this question seems to have been very 
fully argued, although eventually the House came to no express 
decision npon it' 

For tbe Bishop of St. David's it was contended that the juris- 
diction in cases of deprivation lay not with the Archbishop, but 
with Convocation. 

That the Arcbbisbop oould not claim it by statute, for theare was 
none ; nor bj usage, for the only methods of deprivation ever prac- 
tised in England were a Synod, a CommisBion, and an Act of I^r- 
liament ; nor by his legatine authority ; for, whatever that might 
be, it was now annexed to the Crown j nor in virtue of hia right of 
visitation, for that did not necessarily imply the right to deprive a 
Bishop, whom he might odmonidi, but admonish only ; nor, again, 
&om the reason of the thing — for Bishops, like Arohbiebope, were 
Peers, and their rights as Peers should not be subjected to the judg- 
ment of one single maa Moreover, the Church might be ruined, 
and tite State endangered, by the exercise of such an arbitrary 
power, if it should fall into unworthy hands. 

' The following ttatempnt of the argtimouts is abriilgpil rrmii ui Arl.i>;1i> 
pnnted (from tiw Harleiui MS3.} iu "Howcira Statu Trials," vol. xiv. j.. WJ. 
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That, (UKording to the doctrine of the four fint CoudcUb, d^ri- 
vation vu by a Metropolitan and Bisht^ not by the Uetropolitaa 
aloite, in which case there vonld have been do possibility of pnniah- 
ing Arohbiahc^ ; nor had even the Pope been able to acquire saoh 
a power before the Couuoil of Trent; and in Eng^nd, on tbo 
abolition of the Court of High CommiBsion, synodical deprivaticm. 
had, in fiuit, been restored. 

It was also asserted, that, in waiving his Priril^s, the Bishop had 
supposed that the Archbishop had only pover to admonish him, bo 
that his prerions snbmiadon most not be interpreted aa admitting 
the Archbishop's right to suspend or deprive ; and his Privil^e 
having been waived in error, miglit now be resmned. 

lastly, an objection was taken that the Delegates appomted to 
hear the Case oc the merits were, for the most part, the same as 
those who had denied the Bishop justice on the former Appeal. 

The Archbishop's Counsel replied : — 

That after so long a submission, it was now too late to dispate 
the Archbishop's jnrisdiction, or to resume the Privilege which the 
Bishop had voluntarily waived. Beaides, he had himself moved 
for the Commisaion; and to resume hia Privily would he to coa- 
tradict his own act. 

That the Archbishop's power of vintation implied the right to 
inquire, correct, and punish ; and, in oase of Simony, by deprivation. 
That the instances of deprivation by a Synod did not disprove the 
Archbishop's right That the canonical obedience enjoined on 
Bishops was ioconnstent with their alleged equality to the Arch- 
bishop; and that the power of citing Bishops before him was 
preserved to the Archbishop by the Statute of Citations (23rd 
Hen. Till. c. 9). 

For the Crown, the Attorney- General is reported to have said : — 

That the King's snpremacy oonsisted in the power (1) of making 
Canons; (2) of punishing ecclesiastical persona for the breach of 
those Canons. That since the abrogation of the Court of High 
Commission, the King could take cognizance of ecclesiastic^ 
Causes only on appeal &om the Archbishop, and that, ooDseqaently, 
to deny the jurisdiction of the Archbishop in any eoolesiastical 
Cause whatever, was to cut off his M^yesty's cogoiranoe, and ao to 
infringe the royal Prerogative. That if the ri^t of judging a 
Bishop had Iain with Convocation, an Appeal therefrom to the 
King would have been specified ; and, lastly, that the objections to 
a trial by Convocation, as being at once the original and ultimate 
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judges, wotild be &r greater than the objections to the Archbishop's 
jurisdiction, from which there was an Appeal, as of right, to the 
Crown ; and, again, a farther Review if the Crown should see fit to 
gntnt it. 

After hearing these ailments, and the opinions of the Judges, 
as to the methods b; wbioh, as the law then stood, a Bishop guilty 
of any eooleaiastical ofTence for which deprivation was the punish- 
ment, might be deprived, the House came to no decidon on the 
disputed question of jurisdiction ; but, after debate, the Question 
was put, " Whether the Bishop of St. David's should be allowed 
bis Privilege 1" and it was resolved in the negative.^ 

Having failed again in the Hooee of Lords, and seeing (it is said) 
that the Delates, who had already rejected some Auctions ten- 
dered by him, " were of opinion to affirm the Archbishop's Sentence ;" 
the Bishop next moved a second time in the Oourt of King's Bench 
tor a Prohibition, alleging that, by the Canon tiaw the Archbishop 
alone* oould not deprive a Bishop, The arguments on this motion 
were very ^milar to those whiob had been advanced in the House 
of Lords. 

On the part of the Bishop of St David's : — 

That Bishops, as Lords of Pailiament, are Feeis to the An^- 
bishop, and, therefore, he could have no authority over them. 

That all deprivations of Bisho[n up to that timo had been by 
the B^lenastioal^ CommissioD, or in Convooation, or by Act of 
Parliament 

That, although the Archbishop might visit and cemure, it did 
not follow that be could alno deprive. 

That the Archbishop had no control over the temporal state of 
the Bishops, and oould not therefore deprive them, and thereby 
take away their temporalitiiis. 

Lastly, that the CoromiBeioners who bad tried the Appeal a 
ffmvaminf, ought not to he Judges on the Final AppeaL 

On the other side, the Attoruey-General cited in support of tbe 
Archbishop's jurisdiction the exception in the Act 23d Henry VIII. 

' Bnmat says that this Besolntion was carried " bj no great m^ority," and 
Ast "it ended io an inttmatioa that it was hoped th« King would not 
fill tlie Se« till the House should be hetter B>ti»fi«l on the point of the Arch. 
bidiop's authority ; so tha Bishopric wns not disposed of for wmi years." It 
ranaincd vacant till 1705, when Dr. Bull was appointed. 

■ Though four Assessors had been preaent and conssoting, the Sentence of 
deprivation was that of the ArchhiBhop alone. 

• /. c, the Court of High ComuiiBSion. 
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c 9, which forbids any person to bo cited out of the diooeae in 
whieh he dwelli^ except in case of a epiritoal offence oomnutted by 
the Bishop or other pereon having spiritoal jurisdiction. He also 
referred to the clausea saving the jurisdiction of Arohbisbops io 
the Act, 13> Car. II. c. 12, and 29' Car. II. c. 9.» 

The matter was moved several times at tbe bar, and the whole 
Coiirt was of opinion that the Prohibition should not be granted. 

Holt, C.J., in delivering judgment, is reported to have laid 
down ;* — 

That Archbishops and Bishops, though para jure ditino, are not 
BO jure humano. 

That " there are Archbishops who haye authority over their Sof- 
fragan Bishops, and Primates who are Huperior to tbem." 

That the Archbishops in England had anciently " the same joris- 
diction of supremacy as tbe Patriarchs of ConstantiDople ;" which, 
having been usurped' by tbe Pope, was long disused, but was 
restored by tbe Act of Hon. VIII. (25 Hen. TIIL o. 20.) 

That "it was always admitted that tbe Archbishop bad metro- 
politioal jurisdiction, and the Bishops swear canonical obedience 
to him." 

That "where there is an unlimited vieitatoria] power, then 
must be of consequence a power of deprivation ■" and that " the 
same superiority which gives him power to pass eoclesiastioal oen- 
anres upon tbe Bisbopn, will give him power to deprive, it being 
only a different degree of punishment tat a different degree <rf 
offence." Thus the Statutes 26 Hen. YIII. o. 1, and 1 Eliz. a 1, 
wh'^re " tbere is not one word of deprivation," " but onljr to viail, 
&c." bad been construed to give a power to deprive^ 

That " no other jurisdiotion osn be shown to which they (the 
Mshcps) are subject ; for all tJfte eame objections may foe made to 
tbe power of Convocation ; the notion of deprivation by whi(^ 
was," the Chief Justice said, " a new faocy of Sir Bartholomew 
Shower's." 

That the Peerage and temporahties of Bishops were but accessory 
to their office, as formerly with the mitred Abbots, who were Lords 
of Parliament and yet might be deprived by their visiton. 

1 The fomi«r of thase two Acts limited and explained the A«t 10 Car. I. 
0. 11, bj which the High CommiMion CoQct was aboUslied ; the latter did 
sw»y with the writ de hanlico eom/mrmdo. 

' Tbe other •ignmenti tgainst the tnotian ore comprised in the dkia of 
Holt, C.J,, quoted below. 

* See Lnrd Bitj-mond's and Snlkdd's lirporbu 
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It was ftddsd bj Gould, J. — 

Thkt Bishops might bo deprived for diUqtidationB, and, as it 
■eemed, by the Archbishop. 

Also, as to th« Cases of deprivation by the High CommiBaion, 
that " when there was such a eummary way of proceeding, it is no 
woitder if such a tedious proceeding before tiie Arehbiabop vas not 

OMd." 

Bnt it was not on these groonds that the Court, thongh, as 
C J. Holt Bud, " fully satisfied th&t the Archbishop bad jurisdio- 
tioD," based its refusal to grant a Prohibition, but rather on the 
tiot that the motion was founded on an alleged rule of the Canmt 
Law ; vis. that the Archbishop aloTie oould not deprive a Bishop. 
As to this, the Chief Jnetioe stated, that " the ArohbUhi^ by the 
Goronion Iaw hath metropolitioal jurisdiction, and for that purpose 
be was constituted," and where he did not exceed the antbori^ 
which the Common Law aHowed him, the bieaoh of an ecclesiastical 
Canon restraining him in the ezercise of that jurisdiction wonid be 
matter for Appeal to the Delegates, but not for a Pndiibition. 

He added, tiiat it was " without pnoedent to grant a Prohibition 
to the EoclesiBstical Court, becanse they proceed contmiy to the 
Canons." 

The objection to the appointment of the same Commissionera aa 
Debates on both Appeals was also overmled, and it was held to 
be Boffioient that a fireab Commission should be issued. 

The prohibition being refused, the Bishop's Connsel applied for 
a KOfulainvt to require the Delegates to admit the rejected Allega- 
tions. But this also was refused, on the ground that the Court of 
Ejngfs Bench oould not compel the Delegates to proceed according 
to their own law. 

From a Note appended to Lord Raymond's Beport, it appears 
that the Bishop afterwards applied to Lord Cbanoellor Somers for 
a' Writ of Error on the denial of the Prohibition, and Lord Somers 
being in donbt, referred the matter to the Attorney-General, who 
gave his opinion that the Writ of Error would lie. Aooordingly, 
the Writ was granted, and the whole Record brought by Chief 
Justice Holt into the House of Lords. But th« Lords, after hear- 
ing Connsel and the opinion of the Chief Justice, resolved that the 
Writ should not be received into the House. liOrd Kaymond adds 
— " Note, that Holt, Chief Justice, told me that if the Lords had 
been of opinion that the Prohibition ought to have been granted, 
he never would have granted it." 
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In the meantime, the Appeal to the Delegate! went on. The 
. Sittings, which were \eTj frequent, were attended at first by the 
Bishops and Civilians only, and were held in the Hall of the Coll^tt 
of Advoeatea, at Doctor^ CommoDi ; but towards the close of the 
Case, the Peera and Common Law Judgee also took part in the pro- 
oeedings, and the Ooort then invariably sat in the Hall of Setjaants* 
Inn, Fleet Street. Their deoi«on was given on the 22d Febmaiy, 
1700, when all the Commisdonera wen prewnt, exoept one Pear, 
one Biahop, and one of the Civilians;. They confirmed the Sentenoe 
of deprivation prononnoed by the Archbishop, ramitted the Canse 
to the Conrt below, and condemned the Appellant, Dr. Watson, Id 
the ooat& 

It seems that Dr. Watson, who had been condemned in all the 
eosts of the Suit, Mled to p«y them ; aeoordingly, he was exoom- 
munioatad, and sabeaqitently aireeted on a Writ de aceommumeato 
capiendo. He was oonfined for some time in Newgate ; bnt, in 
Midutelmas Term, 1702, was brought hyffaieat corpu* before the 
Coort of Queen's Bench. Here he pleaded, that, being a Biahop 
and a Peer, no capias would lie against him ; but the Court was of 
ojunion that, as a Kshop might be excommunicated, the Writ must 
lie, otherwise there would be a judgment without the power of 
executing it Ultimately, however, while refusing to take notice 
of his plea, the Conrt quashed the Writ for informality, on the 
ground that it did not show in what Suit the costs had bem 
incurred. 

The proceedings in this prelonged Case did not terminate with 
the Sentenoe of the Delegates, nor even with the refusal of the House 
of Lords to reoeive the Writ of Error on the judgment of the Court 
of King's Bench. It would seem that Dr. Watson, notwithstanding 
his deprivation, endeavoured to retain bis Epiaoopal Palace, at 
Abergwilly, in Carmarthenshire ; and, in order to disposBesB him, an 
Information of Intmrion was exhibited against him, in the Queen's 
name, in the Court of Eiohequer. Burnet states that the Conrt hdd 
tliat he had no right to tbe temporalities of the Bishopric, and that, 
OD appeal to the Exchequer Chamber, the judgmwt against him 
was oonfirmed. Finally, from tbe Exdiequer Chamber, he brought 
a Writ of Error into the House of Lords ; but, having Med 
to prooeed within the time allowed by tbe Standing Orders, 
the Writ was, at last, dismissed " for laches of the plaintiff in 

From Abergwilly he seems to have retired to Great Wilbniham, 
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in C&mlvidgeshire, and there lived on bis private fbrtnne, until hii 
death, at the age of eighty, in 1717. Ue is aaid to have been 
boned very privatelf, without the funeral servioe, being still, it 
Beems, under aentenoe of eioommuoication for bis refusal to pay 
tbe ooets ; not, however, for want of means to pa; them, although 
the; were ezoeedingl; heavy ; for be was worth, it is said, 20,000/. 
vhea he died. 
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THE OFFICE OF THE JUDGE PROMOTED BY BISHOP, 
H.M. PROCURATOR-GENERAL, t. STONE 



[Thb foUottiitg casa ia freqnsntly citad in procMdinga ■gainst clergyinen on 
chvgea of jal«« doctrine, "nie Report of it is t«keD from the Jirtt Volnma of 
Uaggnrd's Couaiitorisl Bsporti.] 

Tbit was a cue of criminal prooeeding against the Bererend 
FranciB Stone, ander the Statnte 13th Elisabeth, c 13, and for 
maintaining and affirming doctrines contrary to the Articles of 
Religion, ai bj ]aw established. 

The case was argued before Sir W. Soott in the Consiatory Court 
of London b; the King's Adrooate, Dr. Lawrence, and Dr. Swabe;, 
in Buj^Ktrt of the proceedings ; and bj Hr. Stone, vbo appeared in 
psnon to conduct his ovn defenoe. 



Sir WiLLtAH SooTT. — ^This ia a prosocution against the Rererend 
Francis Stone, Rector of Cold Norton, originating in a dtaUon, in 
^e name of the Bishop of London, though the Bishop might be 
penonally ignorant of the existence of such a suit It is the con- 
stant style of the Court, and it is not in the power of the Bishop, 
by any interrention on his part, to refnee the process of the Court 
to any one who is desirous to avail himself of it, in a proper case. 
The Buit is promoted by the Procurator-Gen eral of hia Majesty ; 
and, oertunly, he is not au unfit person to superintend the manage- 
ment of a suit which has for its object the maintenance of the 
established religion of the State. It is not peculiar to this Court, 
bat is common to other Courts, and familiar to every day's eipe- 
rienoe, that suits for public interests are in the name and under 
the directions of the law officers of the Crown. Mr. Stone appeared 
tinder protest, and tlie grounds of that protest, as set forth in 
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otjijeGUoil to tbe oitatioa, have been argued by his counsel,^ nhoto 
fidelity and ability he hfts himself foUy acknowledged. The proteet 
WBB oTerroled,^ and it was open to the party to have appealed 
against that decision, or to have prayed a prohibition ; but he haa 
done neither. He haa confined himeel^ in his defence, to a looae 
verbal protestation, of which it u imponible that any notioe oan be 
taken. The Court, therefore, is under the necessity of administering 
the law, according to the nature and extent of its jurisdiotion, on 
the otfenoe allied and proved. This offenoe is laid under the 
Statute 13th Elizabeth, "for advisedly maintaining or affirming 
doctrines directly contrary or repagnant to the Articles of Reli- 
gion." Theee Articles are not the works of a dark age (as it haa 
been represented) ; they ore the production of men eminent tot 
thmr emditioD, and attachment to the parity of true religion. 
The^ were firamed by the chief luminaries of the Befbrmed Church, 
with great car^ in CoDTOcation, as ooataining fundamental tratha, 
deducible, in their judgment, from Scripture; and the Legislature 
has adopted and astablifibed them, as tbe doctrines of our Church, 
down to the present time. 

The purpose for which these Articles were designed, is stated 
to be " the avoiding the divereitiee of opinions, and the establishing 
of consent touching true religion." It is quite repnguant, there- 
fore, to this intention, and to all rational interpretation, to contend, 
OS we have beard this day, that the oonatruotion of tbe Articles 
should be left to the private persuasion of individuals, and that 
every one should be at liberty to preach doctrines oontntry to tboM 
which the wisdom of the State, uded and instructed by the wisdom 
of the Church, hod adopted. It is the idlest of all conceits, that 

Drs. Arnold and Aduns were employsd in that part of tlie proceeding. 
Hr Stone afterwania couductod his^ own defence in a written vindiuation of 
the opiuioiu with which he was charged. The Bubetance of hie defence was, 
" that he had done no mora than fulfilled his engagements with Ma ordsln. 
isg Bi^K^ ; that he had confoimed to the Church of England, na hy Uw 
eetabliahed, and that he had not offended Bgainrt the etatate ; and that the 
prosecution was mijnat and oppreeeive." 

' The pioteat objected "that the citation was iiregular nod insutRcient in 
calling on Mr. Stone to appear before the Judge, instead of the Bi^op in 
person ; and secondly, that the nature of the caose, and the qnalitj of tbe 
Promoter wero not sufficiently explained." The Court overruled these 
objections, holdiug "that the citation was in the usual form ; that it might 
have issued independently of the sbitate ;" and that tlie words of the statute 
"before the Bishop of the Diocese or the Oidinary " were to be interpreted 
•ecording to the nsnnl style and form of jadicial proreediugs in this Court ; 
and on the netoud point, " that there was no want of due MiKrification." 
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this IB an obaolete Act : it is In daily uae, viridi obtervantia, and u 
mach ia force as any ia the whole Statute Book, and repeatedly 
noommended to our attontiou by the injunctions of almost OTerj 
Sovereign vho has held the soeptre of these realma. It is no 
business of mine, in this plaoe, to vindicate the policy of any 
l^lialative Act, but to enforce the observance of it I oaimot omi^ 
however, to observe, that it is eaential to the nature of every 
Establishment, and neoesBary for the preservation of the interests 
of the Laity, as well as of the Clei^, that the preaching divetsi^ 
of opinions shall not be fed out of tbe appointments of the 
Eatablished Chnrch ; since the Church would itmlf otIuTwise be 
overvheltned with the variety of opinion which must, in the 
great mass of human character, arise out of the infirmity of our 
eommon nature. For this pnrposej^ has been deemed expedient 
r to the best interests of Christianity, that there should be an 
appointed Liturgy, to which the offices of public worship should 
oonfiirm ; and, as to preaching, that it diould be according to those 
doctrines irhich the State has adopted, as the rational expositionB of 
the Christian &ith. It is of the utmost importance that this system 
should be maintained. For what would be the state and condition 
of public worship, if every man was at liberty to preach, from the 
pulpit of the Church, whatever doctrines he may think proper to 
hold I Uiseiable would be the condition of the lAity, if any such 
pretensions could be maintuned by tbe Clergy. 

It is sud that Scripture alone is suf&oient Bat though the 
Clergy of the Church of £n|^and have been always eminently dis- 
tinguished fur th«r teaming and piety, there may yet be, in such a 
number of person^ weak, and imprudent, and fimdfnl individuals ; 
and what would be tbe condition of the Church, if sndi persom 
might preach whatever doctrine they thought proper to maintain 1 
As the law now is, every one goes to fais parochial church, with a 
certainty of not feelinganyof his solemn opinions oflended. If any 
person dissents, a remedy is provided by the mild and wise spirit of 
toleration which has prevailed in modem times, and which allows 
that he should join himself to persona of persuasions Edmilar to his 
own. But that any Clergyman should assume the liberty of incul- 
cating his own private opinions, in direct opposi tion to the doctrines 
of the Established Church, in a place set apart for its own public 
worship, is not more contrary to the nature of a National Church, 
than to all honest and rational conduct. Nor is this restraint 
inoonsiBtent with Christian liberty ; for to what purpose is it 



.V Google 



STATUS OF THE NATIONAL CHURCH. 351 

diiected, but to ensure, in the Establiabed Church, that uniformity 
vhich teuds to edification ; lebviug individuals to go elsewhere 
according to the private persuaeioDS they may entertaia It is 
therefore a reetraint eaiential to the security of the Church, and it 
would be a gross contradiction to its fundamental purpose to ssy, / 
that it is liable to the reproach of persecution, if it does not pay / 
its ministers for maintaiDing doctrines contrary to its own./TThink 
myself bound at the same time to declare, that it is not the duty 
nor inclination of this Court to be minute and rigid in applying 
proceedings of this nature ; and that if any article is really a 
subject of dubious interpretation, it would be highly improper that 
this Court should fix on one meaning, and prosecute all those who 
bold a contrary opinion regarding its interpretatioD. It is a very 
diSerent thing where the authority of the Artloles is totally eluded; 
and the party deliberately declares the intention of teaching doo- 
trines contrary to them. 

With theee observations on the law, I have only to inquire 
whether the doctrine which this gentleman has preached is contrary 
to the Articles t That will be a veiy short discussion on the evi- 
dence which has been laid before the Court 

The first Article states the doctrine of the Trinity ', the second, 
the Divinity of our Saviour, and the Atonement by His death and 
saorifioe. It is allf^jed that Mr. Stone haa, in a sermon, publicly 
impugned these doctrines, and that he has since «>mmitted these 
sentiments to the press. It is not necessary that I should state 
the particular terms in which these fundamental tenets have been 
impugned. The Court haa heard those observations repeated more 
frequently than it wished, and more than could be agreeable, it 
hopes, to many of the auditors. Mr. Stone himself has admitted, 
and is ready to admit — more so, perliaps, than those who had the 
management of his defence would have advised — the total opposition 
of his doctrines to the Articles in question. I have listened with 
patient attention to what he has oETered this day, but I find it 
little more than a repetition of his sermon. It is not neoessaiy for 
me to go through the rest of the evidence, or to state the facts in 
detail. The preaching and publishing are both abundantly proved. 
Then what is the duty of the Court? It cannot refuse its 
authority to carry into effect the statutes of the land. It might 
proceed immediotely, as Bu^;eated by the King's Advocate, after the 
persisting in those doctrines which we have heard this day, to 
pronounce the sentence of the law. But the Court is disposed to 
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wt «itb the greateat iudulgence to the party, and will now oont«Dt 
itself with admonishing him, though not enoouraged to expect any 
effect &om this admonition, to appear the next Court day to revoke 
his eiTOTB, with an intimation that if he doee not obey this admo- 
nition, the Court will feel itself under the neoes&tjr of proceeding 
to inflict the particular penalty which the statute directs. 

On the next Court day, Mr. Stone tendered a paper ^ which he 
desmbed, on being interrogated as to its contents by the Court, as 
a revocation of his errors ; but the Judge declared, after some 
obserrationa by Ur. Stone, that he could not so oonsider it, and 
proceeded to the following effect : — 

"The only question which I hnve now to determine is, whether 
Mr. Stone bos, by his declaratluns this day, either verbally or in 
writing, satisfied the assignation made npoo him — to revoke hia 
error 1 It is not in my power to accept the written paper as a 
revocation : it is not really so intended ; it would be a want of good 
fiuth to the pnblio, and of private int^ity, if I were to declare 
that paper to be a revocation which is directly the reverse. There 
is no difBculty in framing what the statute requires, as it is plainly 
au aasuranee that the party who has offended against the statute, 
revokes his error. Of what has iallen from Hr. Stone verbally, it 
is not neoessoiy for me to take any notice. He has been heard by 
all around ; and I might leave it to the judgment of those person^ 
whether what he has now declared is not of the game tenor with 
what be said on the last Court dayl In my judgment it is dearly 
so. I am very cert^n that the indulgence of aoother week would 
be productive of no alteration in his sentimenta It is only a total 
abandonment of bis errors that can satisfy the law. He dedarea 
that be was not sensible that by preaching bis sermon before the 
Archdeacon he was offending against the statute of EUxabetb. 
With all respect to the personal veracity of Mr. Stone, I find 
great difficulty in reconciling my mind to the truth of that state- 

' T, Ftancia Stone, Rector of Cold Norton, in the county of Essex, do 
declare, ttut 1 was not aware that, by preaching my S«rmon before the Arch- 
deacon, 1 was offending afphM an Act of Parliament passed in the lugn of 
Queen Elizabeth : and further, I woe persuaded that my eotemn eugagnnentii 
with the Bithop, at my Ordination as PiiMt, anthoiued me to preach u I did. 
But aa the Act of Parliament affirms, that I should preach only what is con- 
sistent with the Thirty-Dine Articles, I do promise nnt to offend agsin in like 
manner. 

(Signed) Frakcie Eton's. 
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meat It dues appear to me ver; eitroordinarj, that a geiitleman, 
liberally edacated, who haa been forty years in holy orders, should 
be 80 ignorant of the fundamental law of the Churoh of England, 
as not to knov the provisionB of that statute. But, ignorance of 
the law is no defence whatever. It is not that which can be 
pleaded by an individual in defence of any violation of the laws of 
the land. Tbe second clause of this paper ia, that he was well 
persuaded that the ordaining Bishop authorized hiia to preach as 
he did. It appears to me, tbat this is an affirmance of bis doc- 
trines. When he says, tbat his solemn engagements authorize him 
to pread) those doctrines, that ia so fJEtr from a retractation, tliat it ia 
tantamount to a declaration, that the doctrines for Kbicb he is 
proceeded against are agreeable to bis notions of Christian faith. 

" The oonclnding part is, ' I do promise and engage not to o&eud 
again in like manner.' Who can say otherwise, than that this is a 
mere promise of future silence, but no revocation of past error 1 
It is no revocation j and tbat is tbe demand of the statute. It 
might be satisfied if mere future silence was all that is required, 
but it is no revocation of tbe posL 

" t am, therefore, under the punful neceesity of considering Mr. 
Stone as having declined to revoke hia error, and to comply with 
the requisition of tbe statnte, and I must direct the Registrar to 
record that the party has not revoked his error. It is only neces- 
sary to observe forther tbat, by tbe Canons of the Church' it is 
prescribed, tbat when sentence of deprivation is to be passed, which 
I must declare to have been incnrred by this offence, it must be 
pronounced by the Bishop." 

The Bishop of London was then introduced, attended by tbe 
Dean of St. Paul's, and two of the Prebendaries ; when, having taken 
the Judge's chair, he was informed by tbe Judge of tbe nature of tbe 
offence, and the proceedings instituted against Mr. Stone. The 
Bii^op then stated that he bad read the depositions and was clearly 
satisfied that the offouoe was proved, and proceeded to read and 
sign the sentence of deprivation, which the Judge directed tbe 
Registrar to record. 

Affirmed by the Court of Arohes upon Appeal, 24th April, 1 809. 
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[The foUoniag eaae ia freqneiitly Kfeired to in proceedingB before the 

Eccletlaslical Caurta. It is reported in the firat volume of Cnrteia' Beports. ] 

Sfn. Woolfrey, a Roman Catholio, erected a tombatone in the 
ohurcbjard of Carisbrooke, iii the lalo of Wight, to her deceased 
husband, bearing the foUowiDg inscriptiona : — " SpesmeaCbnstas;" 
" Pray for the soul of J. Woolirey ;" and " It is a holj and whole- 
some thought to pray for the dead. — 2 Mac. xii. 46," "J. W. 
obiit 5 die Jan. 1838, st 50." 

The Bev. J. Breeks, vioar of Carisbroobe, brought in articles 
against Mrs. Woolfrey, which declared the inscription to be contrary 
to the Twenty-second Article of Religion, and generally to the doo- 
trine and discipline of the Church of England, and the Artiolcfl, 
Canon^ and Constitutions thereof; and prayed that; Ure. Woolfrey 
might be compelled to remove the Btou& 

The articles also stated that the tombstone had been erected with- 
out leaTe of the Inoumbent, and without a fiiculty ; but as the &ct 
was not mentioned in the citation addressed to Mrs. Woolfrey, 
little stress was lud upon it in the arguments of Couiuel ; and 
this part of the articles was dismissed in a few sentenoes in the 
Judgment. 

The case came before the Court of Arches, by Letters of Request 
from the Bishop of Winchester. It was argned on Nov. 19th, 1838, 
and the Judgment of Sir H. Jenner was given on Deo. 12, 1838. 

Sir H. Jenner, in delivering Judgment, stated briefly the beta of 
the ease, and recited the words of the Twenty-second Article of Reli- 
gion, " That the Romish doctrine ooncoming purgatory, pardons, and 
other things therein mentioned, ia a fond tiling vainly invented, 
and grounded on no warranty of Scripture, but rather repugnsnt 
to the word of God." He continued : — 
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" The lav, then, prinaipnllj relied on ia tfaeTwentj-secoud Article, 
although th<ere is a geQsral reference to the other Aiticles, Caucus, 
and ConstitutioiiB of the Church ; and it is competent to the Pro- 
moter to refer to the other ArticIeB ; and reference was made in the 
argument to the Thirtj-fifth Article on the Homilies, the first book 
of which vas published in the reign of Edward VI. and the second 
in that of Elizabeth ; and particular reference was made to the 
seventh Homily, ' On Prayer.' 

" In the argument in support of the articles it vaa argued, that 
the Twenty-second Article, in declaring that the Romish doctrine 
of purgatory is repugnant to the word of God, did, in effect, declare 
that the ofiering of prayers for the dead was also opposed to the 
Word of God, as constituting part of the doctrine of purgatory ; for 
that the two were so intimately blended together, that it was im- 
posaible to separate the one from the other ; consequently, that au 
inscription inviting passers-by to pray for the soul of the deceased, 
and containing the. passage &om Maccabees, was an illegal inscrip- 

"The point, then, upon vhich the whole question turns is. 
Whether praying for the dead is so necessarily connected with the 
doctrine of purgatory as to form a part of it I It is, no doubt, 
true that the doctrine of purgatory includes the practico of praying 
for the dead ; but it does not necessarily follow that the converse 
of the proposition is true : that is, that prayers for the dead neces- 
sarily constitute a part of the doctrine of purgatory, as held by the 
Romish Church. If that point could be made out, there would be 
an end of the case, and the Court would be bound to mouish the 
party to remove the stone, and to punish her with ecclesiastical 
oensnre and with coats. This was the point to which the Counsel 
directed their ai^uments, and many authorities were cited, to some 
of which the Court will presently advert. 

"The Counsel very properly abstuned from entering into the 
theological part of the question ; and it would not be proper for 
the Court to take upon itself the duty of inquiring whether the 
doctrine of pui^tory, as received by the Bomiafa Church, is or is 
not supported by any warrauty of Scripture. The law, that is, the 
Twenty-second Article, has expressly stated, that the doctrine is 
' grounded upon no warranty of Scripture, but is rather repugnant 
to the word of Qod,' and by this law I am bound to govern myself. 

The question, then, shortly, is this : — Is praying for the dead in- 
aa2 
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volved in the dootrine of pargatoiyt Now, with aviev of deciding 
that qnestioQ, the firet thing to determine is. What is the dootrine 
of purgatory as received in the Bomiah Church } This maj be 
beat ascertained by a reference to the decrees of tbe General 
Councils, and to authoiB irhc have written on the Bubjeot. As &r 
aa I have been able to leam, it does not appear that there was any 
declatatioD of the doctrine of purgatory by any General Connoil, 
until that of Florence, in 1438, which contained the first alloBioa 
to the doctrine. This was followed up by a decree of the Connoil 
of Trent, in 1563, which was a year after the Articles of ReligioQ 
were set forth, by Boyal authority, in this country. 

"When I state that no mention was made of the doctrine of 
ptti^tory in any General Connul previous to that of Florence, I do 
not mean to say that the dootrine was not received at an earlier 
period ; it would appear, according to the beet authorities to which 
the Court had access, tbat the notion of purgatory was first intro- 
duced about the fifth or sixth century. Bishop Tomline, in tbe 
second volume of his ' Elements of Christian Theology,' slates, that 
' the practice of praying for the dead began in the third century, 
but that it was not till long afterwards that purgatory waa ever 
mentioned among Christiana. It was at first donbtfully received, 
and was not fully established until the papacy of Gregory the 
Great, in tbe beginning of tbe seventh century,' The doctrine 
then BO introduced, and which is declared by the Twenty-second 
Article of our Cburob to be repugnaut to the word of God, is thus 
described in the Catechism of Trent.: — ' £tt pargaionut ignU, quo 
pioram animae ad defi.nitwni lemput crudaite ajnantw, tU eit in 
ceUntam patriant ingreuut patere posait, in quam nihil eoingvinaiuvi 
ingredOtir.' It was also a part of that doctrine that the paina of 
purgatory may be alleviated or ahortened by the prayers of tlie 
living, by masses and thanksgivings. This dootrine being declared 
by the Church of England to be without warranty of Scriptnre, 
Ute question is, Whether prayer for tbe dead falls nnder the same 
oondemnatioQ } Now, the Grst argument that suggests itself 
against this supposition is, that prayer for the dead is a practice 
of mnch earlier date than the iutroduction of the doctrine of 
puigatory." 

The Judge then cited the authority of Jeremy Taylor and Arch- 
bishop Usher, to show that piayer for the dead had been used by 
Epiphanius, Cyril, and others of the Fathers, not in oonnexion with 
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the Bomiah idea of pu^atorf, but " that the soul might hsre rest 
and quiet in the interval between death and resurrection." 

He continued aa follows : — 

** But it was said that, whatever might hare been the oase in the 
early ages with reapeot to the praotioe of praying for the dead, the 
Church of England had taken a different view of the subject ; and, 
with reference to what had taken place in the oftrlieat time of the 
Reformation, and aubeequently, that though prayers for the dead 
were not oonsidered, in the first instance, contrary to the prindpJes 
of the Christian religion, yet that in later times they had been 
coneidMwd aa opposed to the principles and doctrines of the 
(%nrcb, aa had been shown by the alterations made at different 
times in its Litorgy. In the Primer of Henry TIIL in the 
Burial and Commnnion Serrioes, such prayera were used, and in 
the Formula of Faith in the time of Henry VIII. prayers for the 
dead were enjoined as 'a pious and proper work.' In the first 
Prayer-book also of Edward VI. prepared by persons of great 
eminence and learning, called together by the King to consider the 
alterations neoeasary to be made in the public service of the 
Church, in oonsequenoe of the progress of the Beformation of the 
established religion, such prayers were retained. It is not imma- 
terial to see the manner in which this Frayer-book had been com- 
piled, and I cannot refer to more aatiafactory authority than the 
Act of Pariiament by which the book waa eatabliahed, namely, 
2 & 3 Edward TI. c. 1, which is entitled, <An Act for 
Uniformity of Service and Administration of the Sacrameota 
throughout the Realm,' in the preamble of which it is stated, 
that, 'with the intent that a uniform, quiet, and godly order 
should be had, hia Highness had appointed the Archbishop of 
Canterbury, and certain of the most learned and disOTcet bishops 
and other learned men of the realm, to consider and ponder the 
premiaes, and thereupon, having aa well eye and respect to the most 
sincere and pure Christian religion taught by the Scripture, as to 
the usages in the primitive Church, should draw and -make one 
convenient and meet order, rite, and &ahion of common and open 
prayer and administration of the sacraments to be had and used in 
his Mt^esty'e realm of England and Wales ;' and with reference to 
these principles the first Prayer-book of Edward VI. was drawn 
up, and in this book prayers for the dead were inserted, although in 
some degree difierent from those in the Primer of Heniy TIIL 
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Sucb prayen, tberefore, were not coii«dered by thoae learned 
peraons as oonueoted with the Rumish dootrine of pnrgatory ; but 
the second Prayer-book of Edward VI. waa afterwards drawn 
op, iu which these pnyera were omitted, and it was argued, that 
they were inoon^tent with the doctrine of the Church as then 
established, and Tarious authors were referred to to show that they 
were omitted on that account ; and Beveral writers do take that 
view of the subject Bat it is agreed that there is no express pro- 
hibition of Buoh piayen ; it must, therefore, be ehown that they 
were prohibited by necessary implioatioo. It appears, however, 
from writers and historians, that these alterations in the Liturgy in 
the second Pmyer-book of Edward VI. were acceded to principally 
at the instance of Calrin and Buoer, ttiongh on what grounds pre- 
cisely I have not beeu able to learn. But there was one authority 
at least to show that it was not because, in the opinion of the 
majority of the persons employed in its revision, they were incon- 
sistent with the doctrines of the Church of England. The Act of 
Parliament by which the second Prayer-book of Edward VI. 
was established— fi & & Edward VI. c. 1, also entitled 'An 
Act for the Uniformity of Serrioe and Administration of Saora- 
ments throughout the Sealm,' — ^in its recital, which must be taken 
to express the sentiments of the minority of the Legislature, 
states : < Where (whereas) tiiere has been a very godly order set 
forth by the authority of Parliament for common prayer and ad- 
ministration of the aaoraments, to be used in the mother tongue 
within the Church of England, agreeably to the word of Ood and 
the primitive church,' adopting the words of the former Act, which 
enjoined ' a regard to the religion taught by Scripture, and to the 
usages in the primitive ohuroh ; ' ' very comfortable to all good 
people desiring to live in Christian conversation, and most profitable 
to the estate of this realm, upon the which the meroy, &vonr, and 
hleasing of Almighty God are in nowise so readily and plenteoosly 
poured as by common prayers, due using of the sacraments, and 
often preaching of the Qospel with the devotion of the hearers;' 
and it goes on to state, that ' yet notwithstanding a great namber 
of people do wilfully abstaia and refuse to come to their parish 
ohorches, and other places where common prayer, the admiDistn- 
tion of the sacraments, and preaching of the word of God it 
used ;* and in the fifth section it sets forth, 'and because then 
hath arisen in the use and exercise of the aforeaud common servioe 
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in the church heretofore set forth divers doubts for the ^hion and 
mnnuer of the miniBtration of the same, rather by the carioeity of 
the ministers and mistaken than of any other worthy cause ; 
therefore, aa well for the more plain and manifest explanation 
thereof, as for the more perfection of the said order of common 
service, in some places where it is necessary to make the same 
prayers and fashion of service more earnest and fit to stir Christian 
people to the true honouring of Almighty God ;' and it goes on to 
set forth that the King and Ptu-liament had caused the Book of 
Common Prayer ' to be &ithfully and godly perused, ex- 
plained, and made folly perfect.' This Act was repealed hy the 
1 Maty, which was itself repealed by 1 Elizabeth, c. 2, which 
restored 5 & 6 Edward VL Now, up to this period of time, 
it seems that at least there was not any express prohibition 
of prayers for the dead, nor any notion that they implied a 
neceasaiy belief in the doctrine of purgatory, though, in conse- 
quence of professors of the Komisb religion taking advantage 
of the practice as an aiguraent to support their own doctrine of 
purgatoiy, it was thought proper that the form of prayer should he 
altered, and those prayers omitted in the public service of the 
Church aa not being enjoined (which is admitted) or sanotiooed hy 
any warranty of Scriptura 

" The authorities seem to go no further than this — to show that 
the Church discouraged prayers for the dead, hut did not prohibit 
them ; and that the Twenty-second Article is not violated by the 
use of such prayers." 

The learned Judge then quoted Mr. Palmer's " Origines Litur- 
gies," as giving the probable reason for the disapproval of the 
practioe of prayers for the dead — namely, " that they might be 
abused to the prejudice of the uneducated classes, and to the 
support of the Boman Catholio doctrine." 

After showing that the Homilies contained the same disapproval 
of the practioe, but no positive prohibition of it, the Judge alluded 
to the faet that the quotation placed on the tombstone from the 
Book of Maccabees was taken from the Boman Catholio venion ; 
but oonffldered that this was not material. He also referred to the 
inscription placed upon the tomb of Bishop Barrow, in the Cathedral 
of St. Asaph, 1680: "Ovos transeuntes in donium Domini, in 
domum orationis, orate pro conserve vestro, ut inveniat miseri- 
oordiam in die Domini." 
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The judgment concludee u follonB : " I am, then, of opinion, on 
tfae whole of the cue, that the offenoe imputed by the articles has 
not been snatained ; that no authority or Canon haa been pointed 
out bj which the pisctioe of pnyiiig for the dead haa been exprasalj 
prohibited ; and I am aooordioglj of opinion, that, if the articlea 
were proved, the beta vonld not aubjeot the party to ecoleeiastical 
oeuBure, as &r as regards the illegality of the inaoription on the 
tombstone," 



.V Google 



INDEX. 



, Google 



, Google 



\* 7A< Soma* titmeraU rtjer to the Jnlroduetioii. 



AocDBATiOH. — Soffluieucy of 212 

Addltert. — Deprivation for 201, 211 

Se* alto Imhobalitt. 

"Abtisbely" 388 

Constnied " daUberetely " 192,230,234 

Altabb.— Form of Bocdmi CtthoUc AlUra ItS 

Ste aUo Obkambnts. 

App fii. — Abandonment of 110 

Ko appeal to Judicial CominittM from dec.idon of Aichbishop con- 

finiuug seatence of revocfttiou by Bishop 176, 199 

OroundaoC Appeal zL IxiU. 2lil, S4S 

Appkau, Bestraint op, 24 Hen. Till. c. 12— The preamble, and tha 

policy in Chnrch matters in which it fonua a part ziii 

The proviaion* of the Act xtiri 

Set aim) Judicial Coioiittze, II, III. 

25 Hen. VIII. c 19 uivUi 

Bee al»o Jitsicial Couhittee, IV. 

Bertnint of right of, by Church Discipline Act 41 

Apfkal (Fival), Court of. 

BiHtory of. See JcsiciAL Coumittee. 
ArpEU.ATE JI7&18D1CTI0N. In the Church of Sngbaid. 
See Whibton'b Case ; Judicial Committee. 

AscHBieHOP. — Jorisdiction over Sat&agans 838, 844 

Appeals to ixxvi 

Legatine Authority zxvii,)i 

Ar^biahop's Couita enumerated 190 

Articles op the Chitbch. — The ArlldeB and FonauUriea the legal 

teats of doctrines 265 

ConstnictioD applicable to 84 

Different interniretations of, considered as a test 64 

Silence or ambiguity, as to doctrine Ixxvij. 64 

ContraveDtion of— Unsound doctrine 169, 212, 247, 348 

Ste almi DiTCiiBR v. Dehisoh; Hkatr v. Bubdbb; Bishop v. 

Articles OP Cbaroe. — Admission of S7,n 

Admiaaibility of, charging general habit 1 

Befusal of Court to receive additional articleschaiging defisndant with 

fneb olTencei committed since Judgment delivered m Coort below . 60 

Beformation of 252 

Snffleieney of 212 

Set MM Heath v. Bvbder. 

Baptiric. — Rcfbral to bury a child Inptized by a Wesloyan Ministw 4 

Efficacy of the Sacrament ot— Answers of Mr. Gorham to Questions 
5, e, 7 (7 



.V Google 



BAmBH — continued. 

Anewera to Qneatious 18, 18 76 

Private Baptifon 17, 70 

Lay Baptiam 21 

St^ismutical Baptism 29 

Doctrine connected with 260 

Beai. v. Liddell. -See Liddell v. Whtebton. 
BiBi^ Tbe. — Divine Inspiration of. See Inspiration. 

See obo WiLLUHS v. BisHOP OP SalibSubt. 
BUHOP, H.M. Fbocitkatob-Gbiixkal (The office of Judge Promoted 
by) «. Stone. 
(Jfaintauatee of Doeirine eonirary to Ihe Articlet of Seligion.) 
Judgment of the ConsiBtory Court, onierinB revocation .... 34S 
Refural by Court of re-? ocation ae tendered^ Mr. Stone .... SB2 

Sentence of deprivation proaouncod by the Bishop S5S 

BisuoF. — Deprivation of. Set hoar v. Watsok, Bishop op St. David's. 

BOKWELL 11. BlMHOP OP LoHDON. 

(Deprivation /or moral qffeneea) 200 

Jadgment of the Judicial Comraitteo detailinji history of tbe case . 201 
findiog of the CommiBBion issued by the Bishop of London . . 203 
Issne of Letters of BeqneetandSlineof Articles chntging adultery 204 
Complunt b; appellant of omiasion of statement that certain 

charges had been found not proven by the CommiBsion . . . 20S 
Facta occurring out of Diocese may be specified to explain facta 

occurring nitiuu it 206 

Power of Dean of the Arches to prooooace sentence 807 

122d Canon, 1803 208,n 

The severity of a sentence for scandal arising from a tnorat offence 
depends, in the discretion of the judge, upon the gravity of the 

scandal 209 

Bkawuko. — Suspension for. — Court declined to require certificate of 

good behaviour during suspanaion 89 

Bkbbss v. Woolfrkt. 

{Proettdinga to compel remoixd of tamiitone bearing an in»eriptio» 
alleged to be contrary la fAe iid Article.) 
Judgment of the Conrt of Arches, holding that there is no positive 

prohibitian of praying for the dead Z6i — S9 

Burial,— Befyisal t« Wy a child baptized by a Weeleyan Minister . . i 
BvBi.kL Service. Bee Williahb c. Bishop or Salibbukt .... 96 

Canons of 1603 and 1610 S3S 

Canon 36 262 

Catbchisk. — Qnalifledor charitable construction of, required. . 84, 69, 100 

Chancerv, Court or the Kino in sxv. ixjxt. xlv. 

See alao JuuioiAL Cohhittse. 

Church Discipliss Act, 3 & 4 Vici c. 86 Iix. SO, S9 

First case under 41,m 

CommenceniBnt of suit under sec. SO 166 

Sections 9 ft 10 ib. 

The Act as a Statate of Limitations, to be construed in favour of per- 
son charged with offence 166, 167 

See alao Judicial Commhtke, Till. 
Clarendon, CoNsrrrruTiONs of.— Provision as to course of Appeals . xxvii 
Clerot, SuBUtsaiON or, and Restraint of Appeals. Provisions of 

25 Hen. Tin. c. 19 ixiviii 

See alto Judicial CoMiirrTEK, IV. 
COKB, Lord, Opinion of, as to, constitution of Conrt of Dd^ptes. , ilvii,n 



.vGooglf 



Colonies. — Jurigdietioa of Bishop 294 

Appul ffom, always lay to Prir^ CodQcil Ixr 

Set aim LoHa v. Bikhop or Cafbtowk. 
COXMBHCEMENT OF SuiT, Under Chureh Discipline Act, sec 20 , . . 1E8 
Commission, Service of notice b; Bishop of iiiteution to Issue ... 30 
Commission or Ikqoirt 1G7, 200 

COHHISBIOHS OF HEBXST xlill 

Common Pxatxr (The Book of),— Depnivliig 80 

Sec olw Fratbr Books. 
CoMMCKiON, TaR.—BeceptioTi of. See Ditobkb v. Dsnihon. 

CoNFEssTOM'.—Fractice of, ia the Church of EogUud . . . 177, 17S, 1S3 
Construction. — Court applies to the Articles and Liturgy the ssjne 
principles of eonstruction which are by Uw applicable to kU 

written inBtrviments Ixxvii. 90, 265 

"Adviaedly," construed "deliberately" 162,230,23* 

Coiiatmrtion of the IsDguage of the framers of the Articles of Faith . 287 
Construction of extracts from viritings of accused party . . . Ixxrii. 283 
Set aim Articles of Faith ; Litvrot. 
Convocation. — Appeal, in matters touching the Crown, to the Upper 

House 107, 108 

Has no power to deprive a Bishop 344 

Authority of. See Wbiston's Cask. 

fiestrained from making Canana except with conaent of Crown . zzxvill 
Court or Pinal Appeal, 

Hiatory of. 5m Judiclal Committee. 
Craio v. Farhrll. 
ImmoralUs— Refusal of Court to receivt addiiitmal artielea charging 
offences cotiimiiUd since judgment in Court below — Se/atal to 



Proceedings in, and Judjjment of the Arches Court 61 — G4 

Judgiaents of the Judicial Committee, rerersing decision of Arches 
Court 56 

Credence Table. — See Ornaments. 

Crbbds (The).— Su Williams v. Bishop op Salisburt. 

Critioisk, — Liberty of 257,241,283 

Cross. — " Creeping to the Cross" 187 

Proclamation of 2lEt February, 1648, as to taking down of Crosses . 138 

The Cross and the Crucifix 142 

Csssander on the Use of the Cross 143 

See also OjaNAMRMTS. 

Cdratb. — Rerocation of Curate's licence 170 

No appeal to Judicial Committee from decision of Archbiahop con- 
firming sentence of revocation by Bishop 178, 1BI> 

Statutory provisions sa to stipendiaiy Cnrates 193—186 

Dead.— Praying for the 364 

Dean or tur Arches Codbt.— Power of, to pronounce sentence . . 207 

122d Canon of 1603 208,« 

Dbleoatbk, The Court of.— History of xlv 

Mode of proceeding before 327—81, 837, 848 

Sk al*o JoDiciAL Committee, VI. VII. Whihtok'b Case. 

Dbfratation. — Depisving the Book of Common Prayer 30 

Depeitatiok— For adnltery 201, 204 

For folse Doctrine 166,853 



.V Google 



Depbivatioh— eonttBtMi 
Church DUcipline in Coloniea in whieh no racognined aUtua hoa been 

giren to the Church bj law 

Se« alM LoNQ n. BiaBO? of Capbtowh. 
Of Bitkop. — 5mLitcto. Watson, BisHOi' OF St. David's. 
Stt aUo Heath v. Burseb. 



Dilapidations. — Bishop may be deptived b; Archbiihop for . . . 346 
DisciFUNK. — Chnnsh diacipUtie in Coloniea invhich no recogauedatatns 

haa been giTeii to the Chnrch by law S93 

Bit alio LoHO V. BiKHOP of Cafktowh. 

Ditcher v. Denison. 

( QJftna agaiiut the Lam BecUtiiuiieal — Btctption of the Commutiiim 

— Commenetmeni of mii, inlhin nuaaiag of Sec. 20 of Church 

Diteipline Aet—Stctuma 8 and \Q—CkiiTch DUdpUne Aetata 

SlaluUiifLimUatioju, to be c/nutnud in /ammro/pason charged 

milhoftmet^ 158 

Charse against the Respondent, and proceedings IiS7 

Interlocutory Judgment at Bstb 158 

Proceadings of the Court, and Judgment proaojncing sentence of 

deprivation 161 — G 

Appeal by Respondent to AichoaCourtof Canterbury dismissed . . 165 
Applicatian to Court of Queen's Bench, and grnnt of muidamiis to 



Dean of Arches to heat appeal . . 

Judgment of Archea Court diBmissingrespondent 163 

Appeal of Mr. Ditcher to Privy Council, and arvoment of caaa on 
question of limitation alone — dbmissal of Appeal, without costs , 167 
DiTiKBB.— Opinions ofeminentdiTinea as evidence of doctrine liiviii, lOS, 255 

DoCntlMES OF THE CSUBCH OF EHOLAND. 

Principles laid down in Qorfaam v. the Bishop of Exeter : — 

Opinions repugnant to the Doctrines of the Church of Eng- 
land Ixxvi S% S9, 93 

Court does not decide on the Bonndneas of doctfiue aubmitted to i^ 

but an their confonnity to the Articles, Ic Invi 64 

Constnicliou applicable to the Articles and the Litnrgy . . lixviL 90 
DiOarent interpretatioits of Articlea considered aa a test .... 91 

Silence or arabTguity of Articles as to doctTisa IxxviL 91 

Sense of devotional expressions involving assertions . . . b^xviL 96 
Qualified or charitable constmction of t&techism and Formulaiies . 100 
Opinions of eminent divines as evidence of doctrine . . Ixxviii. 102 
In a general charge of publishing false doctrine in sermons, it is im- 

matorial whether the sarmoua were actually preached or not . . . S13 
Dnsoand doctrine — Contravention of the Thirty-nine Articles . . . 213 

See aim Heatr r. Border. 
Duty of Court to satisfy itself as to meaning of Articles alleged to be 
coutravaned, and as to meaning fairly to be put on language of 

accused IxxviL 2S1 

In order to bring a clergyman within IS Elix. c IE, it is sufficient that 
he should have propoanded doctrines directly coutraij to doctrine 

laid down in the Articles Ixxvil 285 

The Articles and Fonaularies the le^ testa of doctrines 253 

Falsedoctrineasto the Divinity of Christ SIS 

See alao Whibton's Case. 
Maintenance of doctrine contrary to the Articles of Religion . . . S48 

See alao Bkuov, H.M. Paoo, -Obn. v. Stone. 
Offence against the Laws Ecclesiastical — Reception of the Communion. 
8** DiTCBBft v. Denuon. 



.vGooglf 



INDEX. 367 

DocTRiMn OF THB (JKDKCH OF Ehoiakd. — eonUiaied. 
Poiitta decided or afflrmtd by the Judgment in Wiiliamt y. Tin Bixhop 
of Saiaburs, and WUioii v. FendalL 
Comt cumot ascribe to the Chnrch any nils or teaching which it 

dooB not End distinctl; stated S82 

It a uot penal in a clerf^mon to spoak of meri:t by trau»fer u & 

fiction _ B8S 

It is Dot penal in a clorgTiiiaii to maintaia that " tba Bible is the 
expressioD of devout reason, and Uierefora to be read with 
reason in freedom," or that " the Bible i» the written voice of 
thecongrrgatiou" 382,281 

1 1 14 not penal in a cler^man to denj ths proposition that every 
part of every book ot Holy Scripture was written under the 
inspiration of the Holy Spirit, and ia the Word of Qod . . . 28fl 

There is not to be found in the three Creeds, theAbaalntion, and the 
Burial and Comminatian Services, any such distinct decla- 



a require the Court to condemn as penal the eiprea- 

n of hope by a clergyman that even the nltimata pardon of 

the wicteit who are condemned in the dav of jndgmant may be 



consistent with the wiU of Almighty God 

See alto Judicial Coumittke, IX. 
DRTmKBNNEsa. — Adiaiasihility of article charging general habit ... 1 
Duplex Querela 7T, 78 

3ee aUa Gorbam v. Exbteb, Bishop or. 



Ecclesiastical CoDKTB, Con , _. 

See also JdsiciaL COMMITTEE, VII. 

Ecclesiastical Law, — To be in harmony with Common Law . iliiL lixz 

Necessity for precision and distinctness in accusation .... lixvi, 281 

Proceedings nnder 261 

EscoTT I. Mahtih. 
{R^fvaal to burg a cAtU haptixed by a Waleyan MmUUr) .... i 

Judgment of the Arches Conrt 6 

Judgment of the Judicial Committee affirming sentence of Court 

below, with costs II 

Extracts from the Bishop of Exeter's Charge, 1812 .... IS,n. 28,n 
" Essays and Reviews." 

Set Williams v. Bishop of SALissnRT. 
EviBENcE.—FBcts occurring out of Diocese to be specified to explain 

bets occnning within It 206 

Facts open to objection not to vitiate other articles well laid ... ib. 

ExconuiTKicATioH.— For smiting in Chuich 12 

As disabling a witness t, 1S,h 

PiKAi, Appeal (Court of) ixiii 

See aim Judicial Comiiittbr. 

FORQITENESa AND ReMIBSION OF SiNS 220 

FoBJIirLABIES OF THE CHDECB OF EHOLANS, CONSTRTTCTIOK OF. 
^Im I>0<niUNB. 

Gibson, Bishop, Assertions as to Constitution of Court of Delenttea iliz 

Good Behaviour.— Refusal of Court to require certiBcate of, dnring 

suspension for brawling 89 

OoRHAH V. The Biskof of Exeter. 

{Doetriae* of the Church of Bnglandi 64 

Principlra laid down in the Judgment :— Opinions repugnant to 
the Doctrines of the Charch, pp. S2, 80, 93.— Caajtruction 
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OoBHAM V. TitB Biunop OP ExurrBR — continued. 

applicable to Articles mid Liturgy, p. 90. ^Different iateipieta- 
tioaa of Articles con-iidered as a test, Bl.— Silence or ambiguity 
of ArCicUa as to doctrine, p. SI. — Sense of derotional expres- 
-" — involving SBScrtions, p. 96. -- -Qualified or oharitabla 

"' " of Catachiam OBtt Formulariea, p. 100. — Opiniond 

III emineni clivinea aa evidence of doctrine, p. 102. 

Tteluvil of Bishop to coimteraign testimonial 66 

Examination of Mr. Gorham • 66 

Mr. Gorhum's discussion of Questions 5, fl, 7> as to Baptism 67—7-5 

■ — ^ Questions 18 and 19 76 — 77 

Kefiisal I^ Bishop to iuBtitnte 77 

Proceeding of Diiplei Querela adopted by Mr. Gorbam .... 77 

Reply of the Bishop to Monition from Hegistry of Arches Court . 77 

Mr. Gorham's Answer 78 

Preluninary question as to right of Biahop to examine Mr. Qorhain 79 

The nniu or ptuof ib. 

Jndgmenl of the Dean of Arches 78—81 

Hearing bafore the Judicial Committee — Argnmenla of Counsel . 81 
Judgment, reversing sentence of Arcliea Court of Canterbury . 81 — 105 

Order in Council embodyinf; Kenort of Judicial Committee - ■ . 105 
FroceediiigB on behalf of the Bishop of Exeitir on *, motion for a 

prohibition, before the Court of Qneen's Bencli „ 107 

Ar^^meuts of Counsel . .^.^ ib. 

Judgment of the Conrt 108 — 115 

Subsequent proceedings, notieo of 115 

Habit, General.— Admissibility of article eji.'-' , 1 

Hampton Cuurt Cokpbbehcb m» .... 9 

Ubad v. Sanders. ..^ 

{Zlepraving the Boole of Onamtm Prayer) i ,. . . . 30 

Judgment of the Judicial Committee remitting eaaee to Arches Court S3 
Judgment of the Archea Court, extracts from, decreeing suspension, 

with costs 36 

Heath v. Bvkdxs. 

{Coidravention, af the Thirtjf-nine Articlet-'Unaimind Doctrine.) 

I'roceedings in, and Judgment of, the Arches Court . . . 213, S14 
Judgment of the Judiciid Committee ordering a more distinct speci- 
fication of chsrges . ' 21 4 

Sufficiency of the Articles exhibited o^ost the Appellaut . . . 214 

Provisions of the 13 EliR c. 12 ; and aathorities .... 216, 216 

Judgment on the Second Hearing, ordering further reformation . 222 

Further reformation and return of articles to the Arches Court . . 224 
Extracts ^m Mr. Heath's writings — 

Justification ii. 

Propitiation 225 

FoTgiToneeB and Kemission of Sin 228 

Judgment of the Arches Court, prononndng sentence of deprivation 

on Mr. Heath's nfasal to retract S2S 

Appeal to the Judicial Committee 229 

ArKumanta of Counsel ib. 

Refusal of formal revocation by Mr. Heath 232 

Judgment ib. 

It is immaterial in a general charge of publishing false doctrine 

whether sermons were actually preached or not 233 

"Advisedly" construed "deliberately" 230—284 

Duty of Court to satisfy itself as to meaning of article alleged to 
be contravened, and as to meaning Etiirly to be put on 

language of accused 234 
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INDEX. 3 

Hbaib «. BvRTiKl — ctmtinved. 

In order to bring a, ciergTman within 13 Eliz. c 12, it is niffiRient 
that he should ha.re prapounded doctrine directly contrary 

to doctrine hud dovn la the Articles 

Doctrines maintained by Mr. Heath repognant to the Articles . 

To obtain benefitoflS Eliz. c, 12, viz. retractation, accused miut 

hand ID to Court a foiraal tt 

HraH CoKMisaioM, Court or . . . 



&cdi offences committed amce Judgment ileliTered iu Court below. . CO 



NSFiB^noH 257, 2S4, 28S 

TTioN.— Befnaal of, by Bishop 77 

[bterment. See Bvbial. 

'ntebkktation of ScBiPTtniE, not within Judicial cognizance . . . 262 

JtmiciAL CoKMiTTE* OF THB Peivt CoCNClL.— The Court of Final 

Appeal irom Ecclesiastical Courts in England xiiii 

Appeal &om Ecclesiaatical Conrta in Ireland ia to the Sovereign <n 

Council in Chancery ib. 

In certoin circDTOEtancei; proper mode of NoceedioK ia by action in 

Court oF ComiiL-an Law, with appeal to Hoase of Lords .... xiiii 
Constitution of Judicial Committee not the aame in all Ecclesiastical 

Appeals ib. 

Distinction between •' »j aiisiog under Church Discipline Act, and 

thnss involving; i; a general nature zxiiijK 

Four Final Courts ol .. jal iriv,« 

Illuatrstion of the four modes of appeal ifi. 

The Judicial Committee the highest Court of Appeal in matters of 

doctrine a:.d clerical discipline xxir 

Oripn of th^ Jonrt, ! ft 3 Will. IV. c. 92, S ft 4 WilL IV. c. 41, and 

3 ft * Vict c 86 i6. 

The JnrisdictinD before 1832 vested in the Sovereign in Chancery, 

and eierciaed by High Court of Dele^tes xxv 

Tliia mode of appeal introduced by 2S Hen. VIII. c 19 Hi. 

I. — Fadi rflatin^ in the cmfiict of JxDriadidion hefort the Refonnalion. 

The Supremacy vindicated fay the Acts of Hen. VIII. a revival of 



Independent original relation of the Eiiglish Crown to Sue of Boma i6. 
Instant^ — Case of the Bishop of Chichester and Battle Abbey, 

AJ). 1167 wtvi 

Severance of tba Ecclesiastical and Civil Courts in the time of 

William the Conqueror xrvi.n 

Attempt by Anselm to introduce Appaals to Rone xxvii 

Introdoced by Henry de Blois, Bishop of Wiuchcator, in the reign 

of Stephen ib. 

Not permitted InrHen.!!. Provisiou of Conatituljona of Clarendon 

for course of Appnals ih. 



In subsequent reigns these appeals common, but never sanctioned 

by the Taws of England it. 

Mr. Froude's view of the Btruggle ; denial of justice by the Pope in 

the case of Henry the Eighth's divorce ib. 

l\.—The PrtambU of the AU of Appeals, 24 Hen. VIJl. e. 12, ond 
t/te poliev in Ohvrdt matters ia whicK it forma a part. 
The new attitude towards the See of Rome represented by the 

preamble ot 24 Han. VIII. c. 12 xxix 

The words of the preamble it. 
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370 IHDIZ. 

Judicial Comuiitze of the Pbivt Couvcih—amiUutd. 

The circunutancsB it vxa dudgnsd to meet ; Cnumer, uchbuhop 

nuuriagB of tlie King with Anne Boleja XTX 

ABwitioa of independence of the realm &ont foreign jurisdiction * zxri 

Higli dignity ascnbed to the spititiudty xb. 

The Act of Appeals ib. 

The two questionB eubmitted by Cranmer to ConvocattDn. . xxi!,r 

24 Hen. Vlll. c. 12, limited to questioiu of malrimonj, willa, ajid 
tithe* zxiil 

25 Hen. VIII. c. 19, proTision forTerisiouof Ecdetiutical Iawb by 
conmiuidon of ecclesiastics and. laymen 0. 

The King's Ticegereat in ecclesiiistickl aSkira, a layman .... {(. 
20 Han/Vlll. c U, .losticea, ShoKffs, and Stewards, M well as 

Ordinaries, "assigned to inquire of heresies" TT-tii j 

Act of the Six Articles ; Commiitsions not farmed ezclosiTely of 

ecclenastics A. 

S7 Hen. Till. c. 17, giriug pover to laytaeu to be ecclesiastical 

judges ib. 

III.— 7^ pnmnom ^ Ou Ad qf Appeal*. 2i Ben. VIII. c 12. 
Sec %. — All oaoKs testsjuentsry, canses of matrimony, divorce, Ac 

to be adjndged within the King's jurisdiction xxxri 

See. S. — Peauty for pfocnring the interference of the See of Rome ib. 
Bac 6 to 8. — Regulating appeals within the realm . . . zzxvi zxxvii. 
Other prorinoDB as to causes in which the Kiog shall be concerned izzvii 
Importance acquired by the Act, from the provisions of 2S Hen. 

Vlll. c. 19 xxiviii 

ly.— PrwMojttof 25 Sen. VI II. «. 19— SuAmunono/ tAe Clergy and 
Sedramt o/ AppeaU. 

Settlement of the Canon Law zxxriii 

Sections 8 and i, relating to Appeals xuix 

Frsmnnire against those resortms to Boms xl 

On sabaidenoe of Bomanist and Furitan controTernea, the atatnte 

became the rule for ordinary courae of law ....... ib. 

The Appeal ^rea to the King in Chancery i&. 

The last resort in any important cause was to the King in Coimdl . zlii 

Power of Beview ; Case of Goodman, Dean of Wells ife. 

BUcbtone on the subjection of the EcdesiwUcal Courts U) the Crown xliU 
y.—Tkt doit ofllle hightd Eacluiadieaijwriadictvm from Hen. VIII. 
to the RatfOnUion. 
Interruptions of course of ordinary joatice, after pHsring of the 

Acts of Appeals zliii 

Commissions of heresy ; appeal to the Pope revived by Holy . . ib. 
Court of Hi^ Commiadon in the reign of Eliiabetb, Mr. Hallom's 

description iliii,N 

No appeal from these tribtmals zIt 

Candrey's case z1t,m 

After the'Bestoratiou, the King in Chancery practically the Court of 

Appeal in matters spiritual ih. 

Tl. —TKt Court of Dele^ata. 

nie history and practice of the Court xIt 

Rest in Ecclesiastical matters on the Restoration zlvi 

Forms and proceeding of the Court A. 

A fresh Commission appointed for each case xlrii 

Ai^utsittan of the name of High Court of .Delegates ib. 

Host proceedings taken before civilian members alone ib, 

Irrenilar attendance of Delegates ib. 

Of what members the Court usually formed, and whether its history 

gives sanction to the theory that Eccle^attical Laws should ba 

udiainistered exclusively by ecclesiastics ib. 

Lord Coke's opinion xlvii,n 
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DIDIX. 871 

JoDioiAL CoHUiTTn or thb Psitt Cdtjkcil— «>n(ifiH«iI. 

Anthoiity of Biahi^ Oibaon zliz 

CoitBidention of Bubop OibiWD'a «t«tem«nt, and iDfonutioii from 
the Kepertocy book ol the Court of Delegntet at to compodtion of 

the Court li 

Compoeition of Court &om foundation to 1604 lii 

Sitract from Watson's "Cler)i;iiuin's Law" Uii 

Recorded Sacta u to composition of Court HU — IvU 

Inference — Attendance of Civilians — Ontdoal withdrawal of BlshopH, 
tnd retention of the Jadge* as an integral part of the Conrt . . iTiU 
Til. — Crnnmathn on SecUxlattieal Cimrts, 1830. 

Hembere of tho Commisdon Ivili 

Becommeodations of the Report as to "the Correction of Clerka 

in Ho); Ordent" Hz 

Becommendation of abolition of jurisdiction of Court of Delesatea, 
and tnuLsfer <^ rifht of hearing appeals to the Privy Councu - U — hiT 

Beaaons of proposea change ih. 

Commission of Review 1x1,0 

The Reconunendatious strictly in conformity with the Mstorieal 

dsvelopBient of the Privy Council Iriv 

IndefinitenesB of its constitutioa IxT 

This peculiarity Ete it for discharging functions of a Court of Appeal IxT 
Lord Brougham on the IneScieDc; M the Court of Delegates . . Izri 
Wn.—The AcU of 1833 and 1833, and Ou C/tHrA Diacipiine Act, 
UiO. 

Secitala of S ft B Will. IV. c 02 llvii 

Provision as to appeal to the Eing in Council, and final decree . . Ixviii 
8 ft 4 Will. IV. c. 41, constituting the Judicial Committee . . . t'ft. 

JnrisdictioD and procedure of the Court Ixlx 

Provisions for attendance of Common-Law Jndges, for taking evi- 
dence, Ac Izx 

Further regulations by 6 & 7 Vict c. 38, and 7 ft 8 Vict c. 69. . O. 
Important change by 3 ft 4 Vict o. 88, confirming Appeal to Privy 
Council from Archbiahop's Court, and placing upon Judicial 
Committee all Bishops and Archbidiops, being Privy CounciUon, 

for any appeal under the Act H. 

Concurrence of the Biahops in the framing and passage of the Bill ■ ti. 

IX — Th^ Mode o/Froeadinf in Ou Judicial CimtmitUe. 

Constitation of the Committee IzzH 

Qaoram ib. 

Archbishops and Bishops who are Privy CounciUora are Mem- 
bers only for the pnrpoaea of S ft 4 Vict c. 8fl ; viz. for Correction 
of Clerks iS. 

Appeal properly lies only from a definitive sentence ib. 

Discretion of Judge of Conrt of Arches to allow or disallow appeal 
from interlocutory order, by 3 ft 4 Vict c. 86, s. 13 .... (S. 

3 ft 4 Will, IV. o. 41, ■. 6, providing that no rejiort or recommen- 
dation shall be made to ITis M^es^ unless m^ority of members 
present concur Izxiv 

Distinction between formal report made to Her Uajesty and Judg- 
ment delivered in Court ib. 

Second Argument lixT 

Preparation of statement of gronnds and reasons for the Judgment . ib. 

SnbmisaioB of, for approval, to each member ii. 

Delivery of Judgment ib. 

Judgment contains reasons for order to be made In the cause . . lb. 

Framing of order by Renstrar ib. 

The ai&T final andconclusiTe Ixzvi 

Leading pHncifdes by which Court is considered to be bonod — 
1. Doctrine mipugned to be distinctly stated , . Ixzri 
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872 IHBEX. 

Jddil-ial CoHHirm or tbe Pbivt Council— amtfnuai 

S. Cotut to consider, not whether doctrines an Bound or oiiMimd, 
bnt whether they am contrary to the doctiines of the Chnich 
of Eni^and bcni 

S. CoDit.sppliea to Articles and Litorg; the wune prindples of 
coutnictioD which are by law applicable to all written 
instniments Ixxrii 

4. VThere the Articles are silent, tbe questioii intenUoually left 

to private jadgment ib, 

5. Devotional eipreaaions (in the Services of the Chorch) in- 

volving aawrtioiis, wnst not, as of course, be taken t« beat 

an abaolate and unconditional sense ib, 

6. Extracts from writinKs of accosed parties, to be understood . ii. 

7. Clei^Qnnen may be liable to pimiBhment for false doctrine 

though the doctrine may not be fully understood by the 
Court Ixzvii 

S. The Court does not ptoooonce upon the tendency of writings 
from which extracts are brought before it, but only upon 
tbe extracts themselves & 

S. Accuser confined to extracts cited ; accused may explain his 

meaning from tbe rest of his work ib. 

10. Estimate of argument from opinions of eminent writers. ■ IxxrUi 

11. Retractation to be by formal revocation of statements adjudged 

* ' heretical A. 

SeBections suggested by the review of the history of the Appellate 

Juriadictiou in the Church of England — 

The practice has been that laymen should form the lar 

the Tribunal, but that ecclosiasticB also abould usually i 

place in the Court where doctrine and discipline were affected Ixxviii 

The principles upon which tbe Court proceeds are the onlinary rules 

of law as applied to the construction of written documents, and to 

criminal processes entailing penalties on English subjects accused 

of violating the rules of tbeic profession ^ni■t 

The Courts of Common Law a corrective lo the jurisdiction on any 

departure from the rules of English justice Ixzx 

Jurisdiction. — Appeal in matters touching the Crown 107, 108 

Confiidt of JuTigdictum. befori the ReformatiBn xiv— xxviii 

SMobo Judicial CoMxiTTBE, 1. 

Of Colouial Buhop 293 

See ai$a Loso v. Bibkop OF CiPCTOWN. 

Of Coavaealion S20— 326 

Set also Wuiston's Case. 
Justification 22i, 209, 2SS 

" EiMo'.^ Book, The : A Necesaary Doctrine for any Chnslian Uan, 

1543," ExtraolB from 94 

hisaixr V. BtntDEK. 
(Brawling— SiiBpetmon — Sxfuadl qfCaart lo rtquire etrtificaU of good 

behamouT daring iKtpmmm) S9 

Proceedings in, and Judgment of, the Arches Court 41 

Judgment of the Judicial Committee affirming sentence of Court below, 

with costs iS 

Lbssokh in Chuktu Service, not tests of Doctrine 2G4 

LSTTEBs OF Bequest. — Right of Bishop to send case to Court of Arches 

by Letters of Request SO 

Specification, at whose request granted SO 

Heed not disclose the fact that a Commission of Inquiry has found no 
primd fiuxe grounds for liirthev proceedings upon certain chaises 
bron^t against ■ clei^ymau 800 
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LlBBELLC BEAI.— iJwLlDBELLr. Westbetow. 
LiDDELL V. WlKTEKTOH. 

(OnKtmento 6y aulhorUy of 2 Edward IV. — Deeoraficww— CVojmj tu 
emblems of Ike Christian faiiA — No crot) to be atUuA^ Co Oommiinian 
Table — Crtdence Table — Use of embroidered cloths for Commximon 
Table not illegal — EmiroiderM linen and lace vot to be plaeed on 

Table at time of ministratum 117 

Subjects of the Suits 118 

Judgment of the Cotiaistoiy Court 119 

Appeal of Mr. Liddell nfaiiut scnt«uce of Aiclies Court 122 

Juilnneat of tho Judidu CaiumiCtee ib. 

"Altar or High Altar" 128.163 

Bood scr«en uid brazen gates 125 

Crossei 127, 138, 1S3 

Prayer-book of Edvfard VI 128 

"Omamenta" 129,131 

Injanctious, 1 Edward VI 134 

Articles of Vi^tatioD 133 

"Creepinjj to the Cross" 137 

ProcUmaliOQ of 21st February, 1S48, as to taking down of images . 138 

8 & 4 Edward VI. c. 10, aboliahing divers books lad'Smages . . . IM 
Accession of Queen Mary — Restoration of Superstitions and Repeal 

of Ants 141 

BepoalofSUtutesofMary ontheABceaaiou of Queen Elizabeth , 142 

CassoDder on the Use of the Cross 143 

The Altar at SL Barnabas 144 

Form of Roman Catholic AltaiB 1 4fi 

InjnuctJons of Bishop Ridley, IBBO 148 

Injunctions of 1 Elizabeth 149 

Embroidered cloths, linen, and lace 154 



LlTPROT or THE CHUECTt Or Ekoland. — 

Constrat-tion applicable to lurvii. 64, 70, 73, 74, B3, 90 

Framed for devotional parposes, not as a test of doctiines . . , 265 

Long v. Bibhop of Capetown. 

(Deprivaliim^-Ckurch Discipline in Colonies in loAtci no reeognised 
status has bren given to the ChtinA by lam.) 
Judgment of the Judicial Committee awarding costs of the suit and 

of the aiipeal to the appellant 294 

Detail of tlie facts as appearing npoQ the Record 295 

Points decided by the Judgment : — 
Where a Colonial Bishop having been appointed by Letters 
Patent, surrenders his Kishopric, and is reappomted by 
other Letters Patent, any jurisdiction conferred by tha 

fonner censes thereon S09 

Letters Patent issued by the Crown, after the establishment 
of a constitutional eoverameut in a colony, are ineffectual 

to create any jurisdiction 310 

The members of the Cbnrch of England, in plaeea where thera 
is no church established by law, may adopt rules for en- 
forcing discipline within their body, which will be binding 
on those vho expressly, or by implication, have assented 
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Long c Biebop or Capstown— confiiwieil. 

The decfsions of > tribniuJ eatabliahed to decide whedier the 
rules of H tavful aasocUtton have been violated by its 
membets are binding, whea it bu acted within the swpa 
of its authority SIO 

A cantjact of a priest of the Church of EnglaDd with his 
Bishop in a colony U) be cooBtnied vith reference to ths 
anthority koown to beloog to that office in England . . . ib. 

Letters I'atent empoweriog a Bishop to peKonn all the foiic- 
tions appropriHte to the office of a Bishop in a colony, do 
not confer power to convene a meetinc of clergy and faity, 
lo be elected in a certain nianner to be prcBcribed by him, 
for the purpose of making laws binding upon Chorchmen . 812 

Such a meeting is not a Synod, asd its acts are illeKal, if they 
purport, without the consent of the Crown or the Colonial 
Legulatore, to bind petBoos beyond its control, and to esta- 
blish new courts of justice ii. 

The oaths of canonical obedience does not mean that the Clersy- 
maa will obey all the commands of the Bishop against which 
there is no law, but, thnt he will obey all such commands as 
the Bishop by law is authorized to impose SIS 

The exercise of jurisdiction by a Bishop in the Colonies, where 
there is no law to guide him, should be by tnalogy with the 

conrae of proceeding in England SIS 

JVoIef.— Forms of the Roman-Dutch Law 203 

Forms of licence issued to Mr. Long 299 

Views of Mr. Long as to holding a Synod without mthority of 

the Crown or Legislature 301, 802 

Sentence of the Bishop of Cape Town 305 

Opinions of the Judges in the Supreme Court of the Cape . . SOS 

Lucy v. "WATflON, Biehop op St. Datib's. 
{D^irivaium, of a Biihop) 

lustitntion of suit in the Archbiahop'a Couit 331 

Appeanuice of the Bishop under protest ib. 

Wsivea his priTilege in the House of Lords 335 

Articles brought in by Lucy ti. 

The Bishop protests against the Archbishop's jurisdiction, and 

appeals to the Delegates A grammint S38 

Commission of Appeal issued S37 

Biihop WataoQ moves in King's Bench for a prohibiticak, which 

is relhsed i& 

Delegates pronounce against the Biabop'a appeal, and remit caose . S39 
Archbishop pronounces sentence of deprivation. Bishop appeals 

to Delegates s^imit sentence S40, 311 

Second Commisaion of Appeal issued 3*1 

Claim of Bishop to resume Parliamentary privilege, which Honse, 

after hearing counsel, disallows ib. 

Bishop Watson moves again in the King's Bench for a prohibition 

and mandamus, which are refused 345 

Confirmation of sentence and remission of cause SiS 

Excommunication and arrest of Bishop on &iling to pay costs ■ ■ H. 

Writ quashed for informality tft. 

Information of Intrusion exhibited sgainst him ; Judgment ^ven 

against bim 316 

Bis Appeal to Exchei^uer Chamber, and confirmatioa of Judgment ift. 
He bnuge suit by Wnt of Error before the House of Lords, where, 

on his failure to proceed, it is dismissed A, 

Points of Law decided in the case — 
The Archbishops, by the Common Iaw, have provincial or metro- 
politan jurisdiction over their Suflntgan Bishops 338 
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TSDEX. 375 

Ldot v. Watson, Bishop of St. Davi»"b— onUmuat 

Archbubop majr ciU ■ Sof&agtui Bishop to appear befora bint or 
hia Vicar-Oeneral S3S 

He may sit as Judge, with or withoat asaeeaora, and may hold 
his Court in nhat p1»ce in hia province he will ti. 

He may, wiUi or without asuistauce of asaesaoi'H, tuspeud or deprive 
a Sufirafan Bishop, for auy offence, the peual^ for which ia 
suapeosion or depnvation 330 

Peer»ge and temporalitlBfi of a Biahop are Irat accessory to bis otEce 344 

Ualimited viubitorial power implies power of depcivatiou . . . 312 

An offence committed by a Bishop in sqme other capacity, is 
punishable in the Arclibisbop's Court as a breach of the duty 
of the Bishop's otEce 337, 838 

An offance punishable at Common Law, is also, when committed by 
a Bishop, a breach of the du^ of his office, and as such is punish- 
able in the Axuhbishop's Court, but only with ecclesiastical 
ceosnies S39 

An act which is an offence by the Canon Lav, but not by Common 
Idw, will, if committed by an ecclesiastical peraon, be punishable 
in the Ecclesiastical Court SSS 

Simony is an offence of the Canon Law independently by 81 
Eliz. c. fl ib. 

The Clergy subject to Canons made by Conrocation with the consent 
of the King, and may be deprived for not conforming thereto. . ib. 

The Canons of 1603 are binding on the Cler^ tfi. 

If an Ecclesiastical Coart in the exercise of a Jnriadiotion recog- 
nised by Common Law violates the Canon Law, that is a ground 
of appeal to the Appellate Court, but not for a prohibition Erom the 
Conrt of Queen's Bench 846 

Similarly, the Court of Queen's Bench wUl not grant a mandamiiB 
to compel an Ecclesiastical Court to proceed, according to its 

Convocation has dq power to deprive a Bishop 344 

A Bishop may be deprived by the Archbishop for dilapidations . . S4S 

Hebohs ot Oos. — DistinotioD of covenanted and micoveaanted 

merdes 274,280 

Uebit, transfer of 270, 286 

Moral Offekcbs.— DeprivatioQ for 201 201 

Oath of Canonical Obedikkce 813 

OaiqinalSin 271 

OftHAUiNTS or TBB CHURCH.— Bubric relating to 117 

Ornaments to be i«tfiined by antbority of 2 &.W. IT ift. 

Crosses ib. 

Credence Table 117,161 

Embroidered cloths ib. 

Embroidered linen and lace i^. 

Altar, or High Altar 123.158 

Words of 8Sd Canon 128 

Bood Screen and Brazen Gates 12S 

Injunctions, 1 Edw. VI 131 

Proclamation of 21 Feb. 1546, as to taking down Im»^ 188 

8 and 1 Edw. VI, c. 10, abolishing divers books and images . . . 110 
Accession of Qneen Maty, restoration of superstitions, and repeal 

ofActs Ill 

Bepeal of SUtutes of Uary on Accession of Queen Elizabeth ... 112 

Cassander on the Use of the Crosa 113 

Altar atSt Barnabas Ill 

Farlukbhtabt PBivii.BaE or Bibbop. 

Stt Lbct *. Watsok, Bishop of St. David's. 



.V Google 



PemUiTT. — For Brawling, in the discretioit of Judge 42 

Court in awnniing penalty is not bound Iiy Pmyer of accusing liftrtj . 44 
Under the Act of Eiizabath, and under the EcoleBiaatical Law . 251, 262 

PooLB V. Tub Bishop of Lont>on. 

{SenocaiUm of a CuraU'i Hcena) 17J 

Correepoiidence on the practices st St. Bamabaa a. 

Hr. Poole'a answer to the Citation of the Bishop 178 

Bevocation of Mr. Poole'a Licence 181 

Petition of Appeal to the Archbishop 183 

Prayer of the Petition a. 

Answer of the Archbishop 184 

Confirmtttion of sentence of revocation 186 

Issue of writ of mandamus by Court of Qaoen'a Bench ib. 

Hearing of Appeal by the Archbishop A. 

Keport of the Assessor 188 

Uecisiao of the Archbishop revoking Licence ifr. 

Mr. Poole'a Petitinnto JudiciaJ Committee 18B 

Proceedings and Brgumentf of coonael ISB — 191 



Statutory pTorisiouB as to Curates 198— 19S 

Diamisau of appeal, no such appeal lying from decision of Arch- 
bishop 1S9 

Pbactice of the Joujcial Cohuittee. — Admissibility of article 

chaiving general habit 1 

Admiaaion of witness subject to eicommunlcation 4 

Court will not decide any canae in the first instance Stt 

BefussI of Court to require certificate of good behaviour during snspen- 

sion for brawling 89 

Befiisal to receive additional articles charging fresh olTenccs committed 
"~ le Jndgment in Court below E4 



Conduct together, of distinct causes 2S0 

Court does not decide npon geneml tendency of writings, but only 

upon the estracta brought before it 281 

Accuser confined to extracts cited ; accused may expUin bis meaning 

from the rest of hia worh 2ill, 282 

Court cannot ascribe to the Church any role or teaching which it 

does not find distinctly stated 282 

Court confined to cousideratioii of portions of Formularies alleged to 

have been contravened 283 

iSm aim) Judicial CuMMirrBB, IX. 

PILA.TBB Books of Edward VI 8, 9, IS, 128 

PitAYBK Book of Elisabeth 9, SS9 

Pkatino for the Dead 364 

Priheb of Henp.t VIII 857 

Private HonsE. Ste Umoohsec rated Propribtart Chapel. 

Peivatk Judombst, of Clergymen 254 

Privy Covncil. See Judicial Committee. 

Propitiation 225, 239, 288, 281 

Proprietary Chapel. See TJnconsboiuted PRorDisrARY Chafel. 

PUNIAHUBHT, ETERNAL 277, 287 

Puboatory, Doctrine of S5G 

"Rbfokmatio Leocm" xxxii,n. lii 

Rrfobhation of Articles of Cbargb 252 

BWENBBATIOH IN Baptisu. Sm Gorhah v. Bishop of Exeter ; 

Baptibu. 
REQUEfrT. See Letters of Reqvrrt. 
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BxTftAOTATtOH 252 

To obtain benefit of 13 EUi. e. 12, accused must hand in to Coort a 

formal revocation Izxriii. 21S 

Accuied debarred from » loeufjmniUniiit'hj IS Eliz. c. 12 . . . . 251 
Bivuiws. — Oblirationi imposed apoa a Clergyman in case of reviewing 
a book contatniiig noorUiodox oplnioaa 2S3 

BETOCATION. Stt RXTIULCTATIOK. 

BCTOCATION OF LlOBMCE SOS 

5m aim CiTBATt. 
BoKE, 3ee of. — Independent original relation of the English Crown to xir 
Appeab to the Pope levived by Queen Mary ,....,.. xliii 
Bte alao Judicial Comkittbe, I. 

SAOKAKXirrB, RioBT nxcimoif of. 

See DiTGssB «. Denisom ; Gobhau «. Bisaop of Esetbb. 

Savot Conference 14,» 

SOANDAU— The severity of a Bentence for scandal arising from a inoial 
offence depends, in the discretion of the judge, npon the gravi^ of 

tike scandal 809 

SoBtPrnitBa, Tat, Imsfikation of 257, 286, 272, 284, 2S6 

ScBiFTDKBS, Tee, not legal standard of Judgment 2SG 

Sbobssion. — Secession from Chnich and continuance of ministration . H 
SecesHOD does not shield a Clergyman from Ecclesiastical cenanres . ib. 
Skmtehcb. — The severity of a sentence for sonndal arising from a moral 
offence depends, in the discretion of the judge, upon the gravity of 

the scandal 209 

Shobi v. Baenbs. 

iSeoaaum /rom GkiirA and amimaanet of mi/Htlralimu) 14 

Judgment of the Court of Queen's Bench) 45 

„ ,, Arches Court 44 

,, „ Judicial Committee, confirming Judgment of Conrt 

ofArcbes 49 

SlKOKT 338 

Sicirnra 12,« 

SfBEE t. BUBSBK. 

{DntnlamMm—AdmUtiMlily of Article— OeaeraZ habit) 1 

Jadgment of Privy Connol admitting articles 2 

Statctbs cUed.— 

2 Hen. IV. c. 15 (Pnnishmeut of Heretics) xxiiu 

28 Hen, VIII. c S (Ecclesiastical Courts) .... 321, 822, 342, 848 

24 Hen. VIII. c. 12 (Restraint of Appeals) xxv. zzviiL zzix. zxzv. xliz. 
Iv. 108, 109, 111, 112, 19S, 190, 822. 

SB Hen. VIII. c 14 (Heiety) miii 

25 Hen. VIII. c 19 {Sabmisslon of the Clergy) xxr. xxxviiL xlii. xIvL xliz. 
UL liiL li. IzriL 108, 100. Ill, 113, 11S7121, 124, 17S, 101, 196, 107, 
S12, 821, 322. 

25 Hen. VIII. c. 20 (Supremaey) 844 

25 Hen. VIII. c. 21 (Faculties) xxivii 

36 Hen. VIII. c. I (Snnnmacj) zliL 844 

37 Hen. VIII. & 15 (Making of EeeleaastioalLawi) 121 

S8 Hen. VIII. c. S Ir. (ApmaU) xzzviiL ili. zUL 

81 Hen. VIII. c 10 (Precedence) mil. 

85 Hen. VIII. c. 5 (Qualification of the Statnte of the Six Article*) zzziii 
85 Hen. VIII. c. 18 (Eiamination of the Canon Lkws) . . . 121, 124 
87 Hen. VIII. o. 17 (Lay Judges— Eccleraastical Courts) znlL miiL lir. 

S ft 8 EdT. VI. e. 1 (nnlform%) 15, 10, 128, 139, 8S7 

8 ft 4£dw. VI.c 10 (AboUiliing and pnttinK away diven books, fta) 

120, 188, 188, 140 
C 
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Statutes «j 
6^6 Mw. VI. a. 1 (Cbnrcli of Engkud) .... IS, 10, 1S2, SCa, S6i 

B46Edw. VI. c4 (Brawling) 39 

1 Uary, at. 2 c. 2 (Kepeal of certain Ecclaaiastical AcU) . . . . Ifi, 3S0 

1 & 2 Ph. & M. c. 8 (Bishop of Bome) llv 

1 Eliz, c. 1 (SupremacT) ilii. 142, 321, 332, 823, 3M 

1 Klii. c 2 {Common PruTer) SIt. 15, 130, 1*2, 25*, 869 

8 Eli!, c. 1, B. 8 (Prayer-bool: of Edw. VI.) . . .■ . . . , IS, 1«, 97 

8 Eliz. c. S (Doli^tes) lirii 

13 £liz, c. 12 (Hinisters to be of sound lelirion) Isxril. IxzviiL Ifll, 213, 
eia, 232, 251, 25*, 3*8. 

16 Cur. I. c 11 {High ComraisBioii Coort) 891, 3SS, 844 

18 Car. II. c. 12 (Ecclesiastical Courte) .- . 809, 322, 3*4 

13 A I* Car. 11. c. * {{Tnifoimit? Act) i, 5, 13, 14, 18, 20, 24, 87, 128, 161, 

2S2, 25*. 
29 Cor. II. c. 9 (Heresjr) 321, 322, 344 

1 Will A MaiT, c 18 (Toleration) 13, 44 46, 339 

eft 10 Will- III. 0.32 (Blaephemj) 28* 

12 Anne, atat 2, c 13 (Curatm) . 191 

2fl Geo. III. c 88 (Mairiagu Act) 24 

S6Geo. III. c 83(Cnrate8) 191, 198, 194, IB^ 

£2 Geo. III. c. 1G5 (Dissentere) «*, 4B, 46 

68 Gao. III. c. 127 (Ecclesiaaticrf Ckmrta) 4, IS 

eSGeo. Ill, c. 14B(Cunites) 194 

57 Geo. III. c 99 (BeaeficeB) 191 

69 Geo. III. 0. 134 (Chnrch Boilding) ISO 

4 Geo. IV. c. 78 (ManiagB Act) " 24 

2 ft 3 wm. IV. c ai (Church Bffilding) 160 

2 & 3 WiU. IV. c. 92 (High Court of Belegates) uiv. Ixvii. 114, 178, 192, 
196, 238. 

3 ft 4 WUL IV. e. 41 (Judicial Conunlttee) Triii . niv. Ixriii IxziL IxdiL 
lair. 114, 177, 192, 198. 

1 ft 2 Vict. c. lOS (Reudence, ftc) 182, ISS, 185, 188, 187, 1S9, 190, 191, 

192, 194, 1S6. 
3 ft 4 Vict c. 86 (Chnich Diadpline) xziiL zdT. Isx. Izzii 81, 84, 39, *I, 
157,189,261. 

Bee. 3 ISa 

sec 11 168, 170 

Boc. 13 82, 168, 173, 175, 20* 

Bco. 20 168, 168, 188, 178, 174 

B ft 7 Vict (Correction of Clerka) bi, Inii 

7 ft 8 Vict c. eg (Judicial Committee) Id 

SroHE's Cau.— 5m Bibhop, H.M. Pboo. Qes. v. Stonk. 
SiTBuimoN or tsb Clirot. — Set Clkboy. 

SUBBCMPTIOH TO ABTICLRS 262 

SU»P10I»M0T OF AOUUSATIOV 218 

Wliat the ArticlsB of Accusation ehoold contain A. 

Suicide. — Burial Service forbidden in casea of Iff 

Sttpkehact or tbe Cxowii. — Vindicated by Acta of Hen. TIIL . . nr 

In Ecolesiaaticftl affaira 338 

SuaPESsiON,— For ro^isal to bar; » cl)ild baptizod by a Wealajui 

ReAiwil of Court to require certificate of good beluTiour during aiu- 

penaioQ for brairling 89 

Abandonment by Appellant of appeal ; CcndamnatitHi in Costa . . 116 
S«a alio DXFBiVATioH. 
Stnos.— Holdinc of, without antliority of the Crovu, or of tlie Ijegia- 
laCnre of ■ Colony. 
Su Uuro «. Biniop or Cafbtowx. 
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ISLES. 3 

Theological ExPRnaiovs in ArticleB, not to be coutraTened . , . ! 
Toleration Act, 1 W. ft M. c. 18 — losufficiant to give proteetion from 
ceumre in case ol secessiou and contmoauce of mjiustration . . 

Bee also aTATITTES. 

TOMBSTOHE. — RemoTfil ol 

8u also B&EEES V. Woolfeet. 
TRAirarB8TANTU.T10M 

Unoohsechatbd PftOFBiKTABY Cbapei.— Not a. piiTat« honsa wiOun 

meaning of 71st Canon, nhere stcangera an admitted 

OlOFOEJUTT Act, 13 k 14 Car. IL c 4 

Bee alio SxATims. 
UKBonND DocTTitii^ — See DocntiNB. 

Wbslzyaks. — Beforal to batj a child baptized b? a WealejaiL minietai 
■WiSTf. Johnson. 

{Stupeaaion ab offida el ba^fieio.) 

Appeal from Archer Court 

Service of luliibition — AdmiaBion of Libel and joining of iesae— 
Abandonment of appeal by Appellant — Remission of oaose to 

Arches, witii costs 

Whibton'b Case. 
(AppeUaU JuriadvUoA in the Church of Ei>gla7>d—Avlhfirity of Oon- 

vocation — Mode of pnxeeding before the Court of Dd^ata . , I 
Hr. Wbiaton accused of haring preacbed talse doctrine as to th« 
Divinity of Christ, and ttanishment '."om Cambridge .... 

Statute c 4S, De Concionibas 

Proceedings before tbe Court of Chaneeiy 

PiDceedings against Mi. WMston before ConTOcation . 
Address or Convocation to the Qneen, snbnutting qa< . . . 

jurisdiction, for the Judges 323 

Opinions of foDr Judges, against the jarisdiction of ConTOcation . i6. 
Opinions of eight Ju^es, in favour of the jurisdiction .... 338 
Letter of the Queen finding that jurisdiction in matters of heresy 

is proper to t>e exercised by Convocation 324 

Judgment of Convocation condemning doctrine ift. 

Prosectttion of Mr. Whiston before the Court of Delegates . . . 326 

Appointment of the Delegates, and proceedings 327 

Summary of the Articles 328,n 

Scrnples of the Conrt, and termination of proceeding by the amnesty 

on the accession of Sing George 330 

WiUJAHB V. Salibbubt (Bisrop or) ; WiuoK v. Fbkdau. 

(£tmi£> of ClerUai liberty on importaitd Tiutiiert of Vu ChuirA'K ioelrine.) 
Points decided or affirmed by the Jndgment — 
Court does not decide npon geneiBl tendency of writings, but only 
upon extracts brought before it, p. 281. — -nsceeaity Ktt preciaioil 
and distiactneas in accnaation nnder the Ecclesiastical Law, 
p, 2ei.~-AccasBr conGnod to passages set oat In Arttdea of 
accusation, but it is competent to accused to explain from the 
rest of his work the meaning of any passage challenged by 
accuser, pp. 281, 282.— Court cannot ascribe to the Chnreh ainr 
rule or teaching wMeh it does not End distinctly stated, p. 2S£ 
—The meamng to be ascritied to the passages extracted from 
the writings of accused most be that which the worda l>ear 
according to ordinary grammatical meaning of language, p. 283. 
~-Coiut confined to consideration of portions or FoTmulaiies 
allied to have been contravened, p. 28S, — It is not penal in a 
clergyman to speak of merit by transfer as a fiction, p. 2Sfi. — 
It is not penal m a clergyman to maintoia that "the Bible ia 
the ezpnwdon of dewint reason, and therefore to be read with 
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380 mDEZ. 

WiLLtAHH V. Saubbdst (Bibbop or)—cmUiiuud. 

naaon in tteedom," oi that " the Bible u ths written roice of 
thacongregatLon," pp. 283 — SSI.— Itisuotpenslinaclergjiiuui 
to deny the propoMtion that every part of eveir book of H<j.y 
Soriptoie waa written under the inspiration of tbe Holy Spirit 
and ii the Word of Ood, p. 28B.— There U not to be fonnd in 
the three Creeds, the Atiooliltioa, and the Burial and Com- 
mination Bervioee, any anch distinct declaration aa to reqnim 
the t^otut to condemn as |>enal the expression of lupe by a 
clersyman that even the nltimate pardon of the wicked who are 
ooudenmed in the Day of Judgment may be coumstsnt with tho 
will of Almigh^ God, p. 887. 

Pablicatiou of " Easaya aud Beviewa " US 

Proceedings in Convoeotion, and Synodico! condemtuition .... ISO 

The two prceecQUona nanlting ctmdacted together ift. 

The pTOceeiUngt nndar the general Ecclesiastical Law, and the 

reason 2Sl,n 

Healing of the causes by the Coort of Archea A. 

Judgment — raecting some Articles and ordering others to be reformed SS3 
Interlocutory judgment rejectiog some Articles and ordering others to 

1« reformed 25S 

General Bemaiks S8S 

Account of the rejected Articlea of Chai^ wilh Judge's Beasooa SSS 

The Admitted Articles, and Judgment 28S 

Final Judgment 2SS 

Appeal of Dr. Williams and Mr. Wilson to the Qdmu in Conndl . . SSO 

Reasons of the Prayer in the petitions •&. 

Proceedings before the Judicial Committee A. 

Judgment, rerendng sentences of the Court below SSI — 180 

Opinion of the Attorney Qeneral (Sir B. Palmer) tad Sir Hngh 

Uaimi, u to the coQstmctian of the Judgment S47,k 

WiLsoH «. Fkhball. Bet Willuxs e. Thb Bishop o> BuiUBiraT. 
WliriMOB 70ftUT COUKT 20 
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